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United States Court of Appeals for the 
District of Columbia 


1 Endorsed: United States Court of Appeals for the 

District of Columbia Filed Nov 19 1938 Joseph W. 
Stewart, Clerk 

Notice of Appeal, Criminal 

In the District Court of the United States for the 
District of Columbia 

Criminal No. 

United States of America 
vs. 

James W. Hart 
Notice of Appeal 

James W. Hart—2156 F Street, N. W., Washington, D. C. 

(Name and address of appellant) 

F. Joseph Donohue, Munsey Bldg.—E. Russel Kelly, 406 

5th St'., N. W. 

(Name and address of appellant’s attorney) 

Offense Violation of Section 809 D. C. Code (Procuring Mis¬ 
carriage) 

Date of judgment November 14, 1938 

Brief description of judgment or sentence Imprisonment 
for not less than 3 nor more than 5 years in the Peni¬ 
tentiary 

Name of prison where now confined, if not on bail Wash¬ 
ington Asylum and Jail 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

JAMES W. HART 
Appellant. 

F. JOSEPH DONOHUE 
E. RUSSEL KELLY 
Attorney for Appellant. 


Date November 18,1938 
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JAMES W. HART VS. UNITED STATES OF AMERICA. 


A True Copy 
Test: 

CHARLES E. STEWART, 
Clerk 

By PAUL A. DAWSON 
(Seal) Asst. Clerk. 


Grounds of Appeal 

(1) That the Court erred in refusing to direct a verdict 
of not guilty at the conclusion of the Government’s case and 
at the conclusion of all the testimony. 

(2) That the Court erred in ruling that there was testi¬ 
mony in the case from which the jury could find that any 
alleged act on the part of the accused had caused the death 
of the deceased. 

(3) That the Court erred in instructing the jury that they 
might return a verdict on the indictment (containing one 
count) finding the defendant guilty (A)—Procuring a mis¬ 
carriage not causing death or (B)—Procuring a miscar¬ 
riage causing death). 

(4) The verdict was contrary to the evidence. 

2 Endorsed: United States Court of Appeals for the 

District of Columbia Filed Nov 19 1938 Joseph W. 
Stewart, Clerk 

Docket Entries, Criminal, on Appeal 

In the District Court of the United States for the 
District of Columbia 

Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 

Criminal No. 60500 
United States of America 
vs. 

James W. Hart 

Date 

1937 

Sept 1 Presentment and indictment filed 
“ 27 Arraigned, Plea Not Guilty. 
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1938 

May 28 Petition to commit U. S. Witness filed by U. S. 

Attorney. Order Commiting U. S. Witness in 
lieu of $500.00 bond signed and filed (O’Donog- 
hue, J). Recognizance $500.00 taken with Milton 
S. Kronheim, surety. 

Oct. 24 Jury sworn and respited until tomorrow. 

“ 25 Trial resumed. Same jury. Respited until tomor¬ 

row. 

“ 26 Trial resumed. Same jury. Verdict Deft. Guilty 

as indicted. Deft. Com. 

“ 27 Motion for New' Trial filed. 

Nov. 8 Motion for a New' Trial argued and overruled. 
Exc. 

“ 14 Sentenced to Penitentiary For period of Three 
(3) years to Five (5) years Judgment Signed 
(Proctor, J) 

“ 14 Order revoking Defendant’s license to practice 
medicine signed. See order (Proctor, J) 

“ 19 Notice of Appeal filed. 

Date November 19, 1938 

Attest: 

CHARLES E. STEWART, 
Clerk. 

By PAUL A. DAWSON 
(Seal) Assistant Clerk. 

Note.— This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as 
provided in Rules 7, 8, and 9, of Supreme Court U. S. 
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3 District Court of the United States for the 

District of Columbia 

Criminal No. 60500 

United States 


vs. 

James W. Hart 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

4 Indictment 

Filed in Open Court September 1—1937 

District Court of the United States for the District 

of Columbia 

Holding a Criminal Term. 

District of Columbia, ss: July Term, A. D. 1937. 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That on, to wit, the sixteenth day of March, 1937, one 
Marie H. McLean was a woman pregnant with child, and 
that on, to wit, the said sixteenth day of March, 1937, and 
at and within the District of Columbia, one James W. Hart, 
well knowing the premises aforesaid, unlawfully, feloniously 
and wilfully did use certain means to procure the miscar¬ 
riage of the said Marie H. McLean, the exact means used 
being to the Grand Jurors aforesaid unknown; neither the 
use of the said means nor the miscarriage of the said Marie 
H. McLean being then and there necessary to preserve the 
life or the health of the said Marie H. McLean, as he, the 
said James W. Hart, then and there well knew. And the 
use by him, the said James W. Hart, of the means afore- 
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said, did cause the said Marie H. McLean thereafter to be¬ 
come mortally sick, and on, to wit’, the first day of April, 
1937, the said Marie H. McLean, in consequence of the use 
by the said James W. Hart of the means aforesaid, and for 
the purpose and with the intent aforesaid, did die; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

LESLIE C GARNETT 
Attorney of the United States in 
and for the District of Columbia. 

5 (Endorsed) 

Criminal No. 60500 
United States 


vs. 

James W. Hart 
Abortion 

A True Bill: 

RALPH H GAUKER 
Foreman. 


Memoranda 

SEPTEMBER 27—1937. 
Arraigned, Plea Not Guilty. 


OCTOBER 26—1938. 
Verdict guilty as indicted. 


Motion for New Trial. 

Filed October 27 1938 

# # * 

Comes now the defendant, by his attorneys, and moves 
the Court to set aside the verdict of the jury and to grant 
him a new trial for the following reasons: 

1. The verdict was contrary to law. 
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2. The verdict was contrary to the weight of the evidence. 

3. The verdict was contrary to the evidence. 

4. The Court erred in refusing to direct a verdict of not 
guilty. 

5. The Court erred in submitting to the jury the 
6 question of whether the defendant’s act had caused 
the death of the deceased. 

6. The Court erred in charging the jury they might re¬ 
turn any of three verdicts. 

7. And for other reasons. 


F JOSEPH DONOHUE 
by E. R. K. 

E RUSSEL KELLY 
Attorneys for Defendant. 

Service of a copy of the foregoing motion acknowledged 
this 27th day of October, 1938. 

DAVID A PINE. 

O’L 

United States Attorney. 


District Court of the United States for the District of 

Columbia 

Tuesday, November 8" A. D., 1938 

The Court resumes its session pursuant to adjournment: 
MR, JUSTICE PROCTOR presiding 

* * # 

Now comes the defendant herein by his attorneys F. 
Joseph Donohue, Esquire, and J. Russell Kelly, Esquire; 
and thereupon the defendant’s motion for a new trial com¬ 
ing on to be heard, after argument by the counsel is by the 
j Court overruled, to which action of the Court the defen¬ 
dant by his attorney prays an exception which is noted. 
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7 District Court of the United States for the 

District of Columbia 

Monday, November 14", A. D., 1938 

The Court resumes its session pursuant to adjournment: 
MR JUSTICE PROCTOR presiding 

* # * 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superinten¬ 
dent of the Washington Asylum and Jail, and by his attor¬ 
neys Messrs F. Joseph Donahue, and E. Russell Kelly; 
whereupon it is demanded of the defendant what further 
he has to say why the sentence of the law should not be 
pronounced against him, and he says nothing except as he 
has already said; and thereupon it is considered by the 
Court that for his said offense the said defendant be taken 
by the Superintendent of the Washington Asylum and Jail, 
thence to the Penitentiary, as designated by the Attorney 
i General of the United States, there to be imprisoned for the 
period of Three (3) years to Five (5) years; and it is 
ordered by the Court that the said defendant’s license to 
practice medicine in the District of Columbia be, and it is 
hereby revoked. 


Assignment of Errors 

Filed December 14 1938 
# * * 

Comes now the defendant, by his attorneys, and assigns 
as error committed by the Court during the trial of this 
case, the following: 

1. The action of the Court in refusing to direct a verdict 
of not guilty at the conclusion of the Government’s case and 
upon the completion of all testimony. 

2. The action and ruling of the Court in refusing to 
8 take from the consideration of the jury the question 
of whether any act or acts of the defendant caused 
the death of the deceased. 

3. The action and ruling of the Court in holding that 
there was evidence from which the jury might find that the 
death of the deceased was caused by any act or acts of the 
defendant. 
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\ 4. The action and ruling of the Court in charging the 

jury that they might return either of two verdicts of guilty, 
namely, (a) guilty as indicted or (b) guilty of abortion not 
causing death. 

I F JOSEPH DONOHUE 

E. R. K. 

E. RUSSEL KELLY 
Attorneys for Defendant. 


Memorandum 
DECEMBER 19—1938. 

, Time for settling the bill of exceptions extended until 
December 30, 1938. 

District Court of the United States for the District of 

Columbia 

Wednesday, December 21" A. D. 1938 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Proctor, presiding 

* • • 

Now comes here the defendant by his attorneys Messrs 
F. Joseph Donohue, and E. Russell Kelly, and prays the 
Court to sign, and make a part of the record his Bill of Ex¬ 
ceptions taken during the trial of the case and submitted to 
the Court on the 14th day of December, A. D. 1938, which is 
accordingly done. 


9 Designation of Record 

Filed December 13 1938 

# * • 

Comes now the defendant, by his attorneys, and desig¬ 
nates as the necessary record on appeal the following 
papers: 

1. The Indictment. 

2. Memorandum—Plea of Not Guilty. 

3. The Bill of Exceptions. 

4. The Assignment of Errors. 

5. Memorandum—Verdict of Jury. 
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6. Motion for a New Trial. 

7. Memorandum—Order of the Court Overruling Mo¬ 
tion for a New Trial. 

8. Judgment of the Court. 

9. This Designation. 

E. RUSSELL KELLY 

F. JOSEPH DONOHUE 
Attorneys for defendant 

Service of copy of the above Designation of Record ac¬ 
knowledged this 1st day of December, 1938. 

DAVID A. PINE 
M 

United States Attorney 

The above Designation of Record approved by the Court 
this day of 13", 1938. 

By the Court: 

JAMES M PROCTOR 
Justice 


10 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 6, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause entitled 
United States vs. James W. Hart, Criminal No. 60500, as 
the same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 23rd day of December, 1938. 

C. E. STEWART, 

Clerk. 


(Seal) 
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11 Submitted Dec 14-1938 

| Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Dec 28 1938 Joseph W. Stewart, 
Clerk. 

In the District Court of the United States for the District 

of Columbia 

Holding a Criminal Court 
Criminal No. 60500 
United States, Plaintiff , 
vs. 

James W. Hart, Defendant. 

Bill of Exceptions 

i Be it remembered that this case came on for trial before 
Mr. Justice Proctor and a jury in Criminal Court No. 1, on 
the 24th of October, 1938, and the United States was repre¬ 
sented by Charles B. Murray, Esq., Assistant United 
States Attorney, and the defendant was represented by F. 
Joseph Donohue and E. Russel Kelly, Esqs.; whereupon 
and to maintain the issues joined the Government placed 
upon the stand 

Rae Winchester Stewart, who testified that he first became 
acquainted with Marie H. McLean in the middle of April, 

1936, while she was employed as his secretary in the Re¬ 
settlement Administration; that in the early part of March, 

1937, he took Miss McLean to Dr. Cajigas’ office for the 
purpose of discovering whether or not she ivas pregnant; 
that he had been referred to Dr. Cajigas by a Dr. Prentiss; 
that he brought a urine specimen to Dr. Cajigas which had 
been given him by Miss McLean; that he returned to Dr. 
Cajigas’ office on March 15, 1937, and received a report of 
his analysis which he turned over to Miss McLean; that 
Miss McLean destroyed the report; that on the following 
day he met Miss McLean around 1:45 p.m., and after hav¬ 
ing lunch, accompanied her to Dr. Hart’s office; that he had 
never seen Dr. Hart prior to his visit to Dr. Hart’s office; 
that around fifteen or sixteen women were sitting in Dr. 
Hart’s front office, and eventually he heard a call from up¬ 
stairs: “Next;” Miss McLean went upstairs; that after 
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about twenty or twenty-five minutes she came down and he 
went upstairs into Dr. Hart’s office; that Dr. Hart 

12 asked him if his name was Stewart, and that he, the 
witness, then said “Yes” and “What have you done 

to Miss McLean?” The Doctor said “She will be all right. 
I packed her womb this morning and I just removed the 
packing. Her womb is perfectly clear.” That he then 
asked Dr. Hart how much he owed him, to which he replied, 
“Thirty Dollars.” He further testified that he told Dr. 
Hart that he had $100, and he wanted Miss McLean to have 
the best of care and he did not care what the expense was; 
that he was told $30 was all the cost; that he then left Dr. 
Hart’s office. Witness further testified that on the follow¬ 
ing day he had a conversation with Miss McLean over the 
phone, after which he called the Doctor, the defendant, and 
told him that Miss McLean had informed him that the 
menstrual flow had stopped, and that she wanted him to call 
the Doctor, and that the Doctor replied, “I explained that 
to Miss McLean, that a clot might form. Tell her to follow 
my instructions.”; that the next day he accompanied Miss 
McLean to Dr. Hart’s office, but that Dr. Hart was not 
there; that later that afternoon, about 4:00, he got in touch 
with Dr. Hart and advised him that Miss McLean was very 
ill and requested the defendant to go out to see her; that the 
Doctor replied that he would go out between 1:00 and 2:00 
the next afternoon; that he then told the Doctor that the 
witness was known at Miss McLean’s home as Rae Adams, 
and not as Rae Stewart; that the following morning 
the witness went to Dr. Hart’s office and again explained to 
him that he was using the name of Adams instead of 
Stewart, and he wanted the Doctor to go to see Miss 
McLean as his Doctor. Witness stated he offered to pay 
some more money but no money was requested; that he 
called Dr. Hart that afternoon to verify that he had gone 
out to the house; that the following Tuesday he called Dr. 
Hart and told him that Miss McLean’s condition did not 
seem any better and she did not seem to be progres : 

13 sing satisfactorily; that he was advised by the Doc¬ 
tor that the Doctor would go out that afternoon. 

Later that afternoon he again called the Doctor and was 
told “She will be all right. She is coming out of it all 
right.” He further testified that on the following day he 
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had purchased a thermometer and noticed that Miss Mc¬ 
Lean’s temperature had risen to about 104, and that even¬ 
ing the mother of Miss McLean called the defendant on the 
phone; that after the mother talked to the Doctor he, the 
witness, looked at the thermometer and saw that Miss 
McLean’s temperature \vas 106; that the witness then went 
to the drug store and called Dr. Hart and begged him to 
come out; that the defendant replied that he had pneumonia 
and had been treated at Johns Hopkins University and that 
he could not go out at night; that he would come out in the 
morning; that the defendant inquired if the patient w T as be¬ 
ing treated in accordance with instructions he had given 
her mother and stated she should have some quinine; that 
the witness purchased the quinine and returned to the 
house; that it was then decided that another doctor should 
be called in; that before calling the doctor the mother of 
Miss McLean decided to call Dr. Hart and tell him; that 
after phoning, she returned to the room and advised witness 
that Dr. Hart wdshed to speak to him; that Dr. Hart said to 
the witness, “Apparently you are going to call in another 
doctor. You should be very careful what you say. You are 
involved in this as much as I.”; that the witness then hung 
up the phone; that thereupon Dr. Hopkins was called in and 
he arrived about 2:00 a. m.; that the following afternoon, 
about 5:30 p.m., the witness phoned the defendant, Dr. 
Hart; that at the time he knew that Miss McLean had in¬ 
formed Dr. Hopkins before she was taken to the hospital 
that she had been operated on by some woman, and that he 
communicated this fact to Dr. Hart; that he called Dr. Hart 
a couple of times thereafter, after he learned that a Dr. Cox 
was going to operate on her, and the witness inquired of 
Dr. Hart if he thought Miss McLean would be all 
14 right, and was advised by the defendant that the de¬ 
fendant thought so; that the Monday following the 
operation he again called Dr. Hart after learning that some 
type of infection had set in and he inquired of the defendant 
if his instruments had been clean, and that the defendant 
replied, “Of course my instruments were clean. There is 
nothing wrong with my instruments. She will be all 
iright.”; that that was the last time he called Dr. Hart. 

! The witness then testified that before he accompanied 
Miss McLean to Dr. Cajigas’ office, he had been -with her on 
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visits to Dr. Prentiss’ office in the latter part of February, 
and that Dr. Prentiss did not examine Miss McLean hut 
sent her to be examined by Dr. Selinger; that Miss McLean 
later returned to Dr. Prentiss’ office to learn the result of 
the examination by Dr. Selinger. Witness also testified 
that he himself had had an examination prior to the time 
that he took Miss McLean to Dr. Prentiss, by Dr. Hageage; 
that his purpose was to find out his own physical condition. 

On cross-examination, the witness stated that he was mar¬ 
ried; that to his knowledge, before the time Miss McLean 
visited Dr. Hart, she had been to see Dr. Bowman, a chiro¬ 
practor, and that Miss McLean had left Dr. Prentiss’ care 
arbitrarily and went back to Dr. Bowman against the wit¬ 
ness’s wishes. The witness also stated that Miss McLean 
had been under Dr. Bowmian’s care for grip possibly a week 
before she went to see Dr. Hart. He did not know how 
frequently she visited Dr. Bowman’s office. The witness 
was asked if, at the time he was told over the phone by Dr. 
Hart “You want to be careful what you say. You are in¬ 
volved in this matter, or in this thing, as much as I am.” 
whether Dr. Hart then offered to go out to the house where 
Miss McLean was, to which the witness replied, “No, I 
hung up the phone.” The witness was then asked the fol¬ 
lowing questions and gave the following responses: 

15 Q. Mr. Stewart, were you indicted in this case ? A. 
Not that I know of, sir. 

Q. Were you promised immunity for testifying? A. No, 
that did not contribute to my testimony. 

Q. I beg your pardon f A. That was not a contributing 
element to my testimony. 

Q. You left the jurisdiction shortly after this case arose? 
A. I wrent back to Baltimore w r here I had lived for twenty 
years. 

Q. Did you leave your forwarding address with the 
United States Attorney? A. I left it with my attorneys in 
Washington. 

Q. With your attorneys? A. I did. 

Q. Do you know whether or not the United States At¬ 
torney’s office w’as trying to locate you for some time? A. I 
surmised that they might. 

Q. There came a time when you were arrested by agents 
of the Department of Justice and required to post bond for 
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your appearance here? A. I was notified by various agents, 
in which I was told I would be brought in contempt of court 
if I did not appear. Is that what you mean? 

Q. You were never arrested? A. Not arrested. 

Q. Were you required to post bond? A. Yes, I was. 

Mr. Kelly. That is all. Thank you. 

The Court. You mean as a witness? 

Mr. Kelly. As a witness. I beg your pardon, your 
Honor; I did not mean to convey the other impression. 

16 Re-direct Examination 

By Mr. Murray: 

Q. Mr. Stewart, you were asked the question whether you 
were promised immunity from prosecution. You did not 
answer directly. Has anybody promised you that you 
would not be prosecuted if you testified in this case ? A. I 
don’t recall if they have. 

Q. You mean they may have done so and you don’t re¬ 
member it ? A. If it was, it wasn’t where they made men¬ 
tion— 

! Q. The question is whether it happened, and not what 
contribution it made, if any. A. Well, I did not desire 
necessarily to be indicted as a co-defendant with Dr. Hart. 

The Court. I don’t think you get the question. 

Mr. Murray. Your Honor, I think I can bring it out. 

The Court. If you put the direct question, Did the Dis¬ 
trict Attorney or any authority ever give him any as- 
i surance or promise that he would not be prosecuted if he 
testified? 

The Witness. Your Honor, no one ever promised me I 
would not be prosecuted for testifying in this case. 

By Mr. Murray: 

Q. Nobody? A. Nobody. 

Q. By that you mean no representative of the District 
Attorney ever promised you? A. No one ever promised 
me I would not be prosecuted in this case in any way. 

Q. Nor any other representative of the District Attor¬ 
ney’s Office? A. Not to my knowledge. 

Q. Nor any member of the Police Department, or 

17 has any member of the Police Department ever told 
you that you would not be prosecuted if you testi- 
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fied? A. No, no one that I know of ever promised me I 
would not be prosecuted for testifying in this case. 

Thereupon the witness was excused and the Government 
placed upon the stand 

Dr. Posey W. Bowman, who testified that he was a chiro¬ 
practor ; that he had treated Miss McLean in February and 
March of 1937; that he had treated Miss McLean on four or 
five different occasions prior to February or March of 1937; 
that the treatments he gave in 1937 were ‘ 1 Electronic treat¬ 
ment and also adjustments” which were that “We would 
place one plate, place one on the liver and spleen. Then she 
had a cold, of course, and we placed a small applicator on 
the bronchial tubes.” lie stated that the purpose of this 
treatment was to eliminate her cold and toxins. Witness 
stated he did not at any time perform any pelvic examina¬ 
tion or any examination on the private parts of the patient; 
that the dates of his treatment were February 19, March 1, 
3, 5, 8, and 10,1937; that the adjustments consisted of using 
the hands on the spine to manipulate the spine; that his son, 
Marvin Bowman, was present when these treatments were 
administered. 

After cross-examination the witness was excused. 

Whereupon Marvin Bowman testified that he was present 
when his father gave the treatments described above to 
Miss McLean. 

And thereupon the witness was excused and Dr. Gerald 
Arthur Hopkins was called as a witness and testified that 
he was a practicing physician for the past eight years in 
Washington; that he was called on the night of March 24, 
1937, by Miss McLean’s uncle, and that he arrived at her 
home around 11:00 p.m.; that he received a history of the 
case from the patient; that he observed her physical condi¬ 
tion as follows: “I saw a young, well-developed woman who 
obviously was severely ill. She had a definite pallor, 
18 and on physical examination, the examination of the 
skin, the eyes, ears, nose and throat, head, chest ab¬ 
domen and extremities, was entirely negative. The tem¬ 
perature was 104.8 and she was suffering from vaginal 
bleeding at the time.” The witness stated that he did not 
examine her parts that night; that he prescribed some medi¬ 
cines and observed a bottle of dark liquid and a bottle con¬ 
taining some whitish capsules, the use of which he stopped; 
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that he visited the patient the following morning, at which 
time she appeared to be better and her temperature had 
gone down to 102.8; that he again visited the patient around 
4:00 p.m. that afternoon and her temperature had risen to 
105 again. Whereupon he insisted on making “a so-called 
manual examination, an examination of the uterus by way of 
the vagina.” That the neck of the uterus, which ordinarily 
has a canal about the size of a lead pencil, was dilated two 
fingers’ breadth, and that in this canal neck of the uterus 
there was a semi-solid plug of some sort; that from this 
he concluded that the patient was suffering from an incom¬ 
plete abortion. He also observed some bleeding from the 
vagina, but he did not determine where it was coming from. 
The witness then stated that he called Dr. Cox and after 
that called Sibley Hospital and ordered an ambulance to 
take the patient to the hospital; that after the patient had 
been taken to the hospital he visited her that evening and 
her condition was about the same; that the following morn¬ 
ing, which was the 26th of March, 1937, an operation was 
performed on the patient; the witness stated that before the 
operation he had concluded that her incomplete abortion 
was septic, “in other words, that she was infected.” The 
witness thereupon explained what he meant by an incom¬ 
plete abortion. The witness then explained how he deter¬ 
mined, prior to the operation, that the infection was in the 
uterus: “The examination revealed that there was 
19 no other source of trouble about the patient. She 
had no sore throat or infected tonsils, as near as 
could be determined. There was no other source. There¬ 
fore I thought that the infection certainly was in the uterus. 
The fact that she was suffering from a type of fever demon¬ 
strating—that is, a fever that would run 105 and then down 
to 102.8 and back up to 104.6 and back down, never reach¬ 
ing normal, but varying up and down—we call that a septic 
type of fever, and it is indicative of infection in the blood¬ 
stream. A localized infection will cause local fever, or it 
may cause a maintained high general fever, but not of the 
up and down nature. Therefore I concluded that she was 
suffering from an infection of the bloodstream before she 
went to the hospital.” Witness further testified in re¬ 
sponse to a question by the prosecutor as to what pre¬ 
cautions were taken to prevent infection during the opera- 
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tion as follows: “Well, of course the patient was prepared 
as every other surgical patient is prepared, by shaving of 
the external parts, and scrubbing the external parts with 
soap and water, and she was given several douches with 
soap and water, and the external parts painted with an 
antiseptic solution and draped with sterile towels and 
sheets, and the surgeon went through the usual technique in 
that he scrubbed for the prescribed ten minutes before put¬ 
ting on his sterile gown and gloves, and the regular hospital 
routine was carried out in every way.” And thereupon the 
witness described the operation by Dr. Cox as follows: 
“Dr. Cox introduced the speculum—merely an instrument 
to expose the inside parts— and then with a pair of forceps 
lie pulled the neck of the uterus down where he had it ex¬ 
posed, and he saw this plug that I have described, and he 
merely removed that with a sponge-forceps, which is a blunt 
forceps w’hich will not cut or pinch anything. He merely 
took hold of this material and pulled it out, and then he 
mopped out the inside of the uterus with a sponge soaked 
in weak iodine solution. He did not scrape the in- 
20 side; he merely mopped it out with the iodine solu¬ 
tion, and then removed his speculum, and that was 
the end of the operation.” Witness stated further that as 
a result, of the operation he discovered that the obstruction, 
or plug, in the uterus vras a piece of afterbirth, and that 
“there was no evidence of a foetus there.” Witness then 
stated that from his examination of the patient’s physical 
condition when he first saw her, he saw no reason for having 
produced an abortion on the patient, on or about March 
16th, a week before. 

On cross-examination the witness stated that the nature 
of the operation performed at Sibley Hospital was to open 
up the uterus of Miss McLean and to remove whatever 
foreign substance may have been there and to establish 
drainage. The witness was also asked whether or not 
quinine was an accepted medication for influenza, grippe, or 
severe cold, to which he replied that it was. Thereupon the 
witness was excused and 

Dr. Oliver C. Cox was called as a witness and testified 
that he was and had been a practicing surgeon in Washing¬ 
ton for more than 25 years; that he first saw Miss McLean 
on the day after she had been admitted to Sibley Hospital, 
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and he confirmed the diagnosis that she had a septic incom¬ 
plete abortion; that an antiseptic was given the patient and 
with sponge holders the placental tissue (or afterbirth) 
was removed; that this operation is loosely called a curet¬ 
tage, but that what was done was not a curettage; that be¬ 
fore the operation the patient’s temperature was around 
100 or 101; that after the operation the patient was much 
better, ‘ ‘ and the fact is that on Sunday she was so well that 
I told her she could be thinking about going home very soon. 
But that night she baeame worse. Her temperature went 
higher and remained high, with chills and fever, and so on, 
until she died a few days afterward.” Witness further 
• stated that the cause of her death was found by a 
21 blood culture to be “staphyloccus aureus”; that this 
is an organism of somewhat the color of gold; that 
“this is the germ that can cause blood-poisoning or cause 
boils and carbuncles, and it occasionally gets into the blood 
stream and causes a very severe kind of blood-poisoning.” 
i On cross-examination the witness stated that he found 
that this was the infection that had gotten into the blood 
stream of Miss McLean, from which she died. The witness 
was then asked these questions and gave the following 
answers: 

i Q. In your opinion, Doctor, how long might that infection 
be in one’s blood stream? A. How long may it be? 

Q. Yes; before causing death. A. It would vary quite a 
little bit from a very few days to quite some time, depend¬ 
ing upon the virulence and the resistance. It might vary 
from a few days to weeks when it is in the blood stream. 

Q. Is it more likely that it would be a matter of days 
rather than of weeks? A. Well, I have seen it last weeks 
and I have seen it last days. I have seen recoveries. 

Q. You are not able to say to us which is the more likely 
to happen? A. Not accurately; no, sir. 

Q. Can you tell in the instant case how long that infection 
had been in the blood stream? A. No, sir; I cannot. 

Mr. Donohue. I think that is all, Doctor. 

By the Court 

i Q. Doctor, when was this examination made to determine 
this infection? A. The blood was taken a few days before 
she died; before, we had not considered her very ill, 
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22 and this specimen was taken one or two days after 
that, and we did not get the report from the labora¬ 
tory until the day she died or the next day after she died. 

Q. With respect to the operation, that was on what day? 
A. I cannot tell you without referring to notes exactly 
what day it was. I know it was a Sunday. She came in 
in the night and it was the next morning. 

Q. When was this specimen taken from which the exam¬ 
ination was made? A. She turned bad on Sunday. The 
specimen was either taken Monday or Tuesday. The chart 
will show definitely; but it was taken after she got worse, 
and I remember distinctly that that was a Sunday, because 
it was a very unexpected occurrence. 

Q. According to your present recollection, the specimen 
from which you determined this poison germ was taken 
from her body one or two days after the operation? A. More 
than that, because after the operation she was very good 
for about three or four days, and then she got worse. The 
operation was either Tuesday or Wednesday. The chart 
would show it. 

Q. You say the chart would show it? A. Yes, sir; it 
would show very definitely all those dates. 

Mr. Murray. I think, your Honor, I can clear that date 
up. May I show this (indicating) to refresh his recollec¬ 
tion? 

Mr. Kelly. Yes. 

Redirect Examination 
By Mr. Murray: 

23 Q. Using that simply to look at, and not reading it 
our loud, will you state, Doctor, when the blood cul¬ 
ture was taken? A. She was admitted to the hospital on 
March 25. The operation was on March 26, and the death 
was April 1st. We got a report from the blood culture on 
April 1st, the day she died, and the blood must have been 
taken—the chart of the nurse’s notes would show. The day 
she died we got the report. 

The Court. The question is, what date did you take the 
specimen of culture? 

The Witness. The notes will show. I will find it. The 
specimen was taken on the 29th, March 29th. 

The Court. Three days after the operation? 
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The Witness. Yes, sir; and three days before she died. 
The report we got the day she died. 

By Mr. Murray: 

Q. By the way Doctor: what is the nature of the culture? 
What do you mean by a culture? A. Blood is taken from a 
piece usually in the elbow for a bacteriological test, and 
that is usually made from blood serum and an agar, and the 
organisms are put on that and they will grow. You have to 
have differend media for different organisms. 

The Court. I do not think all those details are necessary, 
unless there is some special reason that I do not see at this 
time. 

Mr. Murray. I did want to bring out the distinction be¬ 
tween a culture and a smear. 

By Mr. Murray: 

Q. Is there not something known as a smear, Doctor? A. 
Yes. That is taking material directly from an area and 
then smearing it on a glass and staining it and look- 
24 ing at it immediately. But there are never enough 
organisms in the blood to do that with. You must 
grow them. 

Q. Are the means for taking a culture available to ordin¬ 
ary physicians? A. No, sir. The pathologist does that. 
With a smear an ordinary physician can do it. 

Mr. Murray. That is all. 

Kecross Examination 

By Mr. Donohue: 

Q. Can you tell us from having refreshed your recollec¬ 
tion as to the date upon which the culture was taken? A. 
Yes, sir; the 29th of March. 

Q. Can you tell us when the infection got into that 

woman’s blood stream? A. No, sir: I cannot. 

Q. It may have been some days or it may have been some 

weeks, I understood you to sav? A. It mav have been be- 
' * * * 

fore that. 

Mr. Donohue. Thank you, sir. 

Whereupon Dr. Gerald A. Hopkins was called as a wit¬ 
ness and was asked, “Are you able to say from having 
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looked at this girl on March 24th whether her condition was 
that of having an incomplete abortion on March 16?” To 
which the witness replied that he was unable to say. There¬ 
upon the witness was excused and the Government placed 
upon the stand 

John H. McLean, who testified that Marie H. McLean 
was his sister and that he identified her body in the morgue. 
Thereupon the witness was excused and the Government 
called 

Dr. Tomas Cajigas, who testified that he was a Doctor of 
Medicine specializing in clinical pathology; that on March 
12, 1937, there was submitted to him a urinal speci- 
25 men by a Mr. Stewart; that he examined the speci¬ 
men and it gave a positive test, indicating that the 
woman was pregnant; that this case was known as the 
Ascheim-Zondek test; that the test is about 98% positive in 
reaction when there is pregnancy. The report of the wit¬ 
ness’s test was submitted to Stewart on March 14, 1937. 
Thereupon the witness was excused and 

Aubrey M. Tolson was called as a witness and testified 
that he was a detective sergeant attached to the Homicide 
Squad; that he visited Sibley Hospital on March 30, 1937, 
and saw the deceased; that he talked to the witness Stewart 
at that date at Sibley Hospital and had a second talk with 
him on April 3,1937; that on the 5th of April, 1937, in com¬ 
pany with Lieutenant Strange, he went to Dr. Hart’s office. 
He saw several women in the waiting room downstairs; 
that the Lieutenant remained downstairs and the witness 
went upstairs to the Doctor’s office; that he had a conver¬ 
sation with Dr. Hart, and after the conversation placed him 
under arrest; that during the course of the conversation he 
asked the Doctor if he knew Miss McLean; that the Doctor 
stuttered for a moment or two and replied that he first 
knew her by the name of Miss Stewart, and later learned 
that her name was Miss McLean; that the Doctor then re¬ 
plied to a question that he had treated Miss McLean and 
that she had been to his office twice in one day. (Where¬ 
upon there was an interruption and an argument ensued 
between counsel at the bench and out of the hearing of the 
jury and at the conclusion of this discussion at the bench, 
the following testimony was given.) The witness was then 
asked if at the Homicide office the questions asked and an- 
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swers thereto were reduced to writing, to which the witness 
replied “Yes, Sir.” The witness stated that he asked Dr. 
Hart if he cared to make a statement relative to the death 
of Miss McLean, to which the Doctor replied that he thought 
he had better not make a statement now. He further 

26 testified that he advised the Doctor that it was one’s 
duty to ask certain questions and if the Doctor 

wished to, he could answer, or he did not have to answer at 
all; that the witness then asked some questions and they 
were later reduced to writing by a clerk in the Homicide 
office as the questions were asked and the answers given. 
Whereupon the witness was shown a certain paper writing 
which was marked for identification. Whereupon the fol¬ 
lowing occurred: 

Mr. Murray. Your Honor, I propose to offer in evidence 
this statement, with the exception of certain questions which 
perhaps, in view of previous discussion, ought not to be 
included. 

Mr. Kelly. Which ones? 

Mr. Murray. Those (indicating). 

Dr. Donohue. Would your Honor indulge us for about 
five minutes ? This is a rather lengthy document which we 
are required to read. 

The Court. How long do you propose to be with Mr. 
Tolson ? 

Mr. Murray. I do not propose to be very much longer, 
I wish to read the statement in evidence if it is admitted, 
and that should take about ten minutes. 

The Court. We could finish about a quarter after three, 
could we not? 

Mr. Murray. I think so. 

The Court. I will excuse the jury for a few moments. Be 
around where we can call you back quickly. You might go 
out and have a smoke. 

(The jury was temporarily excused.) 

The Court. Are you ready ? 

I Mr. Murray. May I state that if there is any objection 
to be made, I do not see why it should not be made in front 
of the jury. 

27 Mr. Donohue. I beg pardon? 

Mr. Murray. I say, if there is any objection, it 
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should be made in front of the jury. They were excused 
only for the purpose of your reading it 

Mr. Donohue. Well, I do not want to be technical about 
it. I do not see the pertinency of it. It is not offered as a 
confession. If it were a confession it would be different. 

The Court. Of course, I do not know what it is, but if he 
was asked questions with reference to this matter and he 
gave any answers concerning it with respect to anything 
he did to this woman— 

Mr. Donohue, (interposing). I think it would be admis- 
sable if there were admissions. Since there are not— 

The Court (interposing). Suppose the evidence tends to 
show that what he did and what the statement contains are 
contrary? Can’t they contend that he was making false 
statements which reflect upon his own state of mind relative 
to it, and, therefore, consciousness of guilt? 

Mr. Murray. I do not want to propose to offer it if ob¬ 
jection is made, if your Honor please. 

Mr. Donohue. I see no reason why the jury should be 
called in to hear the argument. 

The Court. Are you objecting to it? 

Mr. Donohue. Yes, we object to it. 

Mr. Murray. All right, I will not press it. 

The Court. You are not pressing it? 

Mr. Murray. That is right, your Honor. 

The Court. Bring the jury back. 

Thereupon, in the presence of the jury the witness testi¬ 
fied that after the statement was made it was given to the 
defendant to read. The witness then identified two bottles 
of medicine which he stated he had first seen at the 
28 home of Miss McLean and testified that when he 
showed them to Dr. Hart they were identified by him 
as medicine that the Doctor had prescribed. Witness then 
testified that there were about ten women in Dr. Hart’s 
office at the time he went there and one man waiting to see 
the Doctor. Whereupon the witness was excused and 

Dr. Daniel Webster Prentiss was called as a witness and 
testified that he was a general practitioner of medicine in 
the District of Columbia, and that during the month of 
February or March, 1937, Mr. Stewart and Miss McLean 
visited his office; that he knew Mr. Stewart prior to that 
time; that the first date on which they visited his office was 
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^he 23rd of February; that he examined Miss McLean’s 
mouth and advised her to have a tooth extracted by her 
dentist; that she terutned to his office on the 25th of Febru¬ 
ary and on that occasion he referred her to Dr. Selinger for 
a special examination of her pelvis; that later Dr. Selinger 
communicated the report of the examination to him; that 
he advised Miss McLean of the contents of the report; that 
he did not see Miss McLean after the 25th. Thereupon the 
witness was excused and 

Dr. Maurice A. Selinger testified that he was a physician 
practicing in clinical pathology; that in February, 1937, 
Miss McLean was referred to him by Dr. Prentiss, and that 
he examined a cervical smear and made a report of his ex¬ 
amination to Dr. Prentiss; that the report showed there 
were no gonococci present. Thereupon the witness was ex¬ 
cused and 

Mrs. Mary McLean Dawson testified that she was the 

mother of Marie hi. McLean; that she first became aware 

of her daughter’s illness about a week before she died; that 

her daughter went to bed around the 17th of March; that 

she saw Dr. Hart at her house on one occasion; that to the 

best of her knowledge it was about three days after her 

daughter had become ill; that she went with the Doc- 

29 tor to her daughter’s room and that the Doctor sat 

beside her daughter’s bedside and talked to her; that 

to the best of her knowledge no examination was made of 

her daughter at that time; that the Doctor gave her two 

prescriptions to have filled: that on the night before her 

daugher was sent to the hospital, she became very sick in 

the late afternoon and her temperature went up to 106; 

that she requested Mr. Stewart to call Dr. Hart between six 

and seven o’clock that evening and she told the Doctor that 

her daughter’s temperature was high and that she was 

verv alarmed about her condition; that the Doctor advised 
* 

her to give her daughter an alcoholic bath and to put an ice 
pack on her stomach and to give her daughter a warm 
douche, and to do that every so often; that she told the Doc¬ 
tor she wanted him to come out and he replied, “Well, try 
that.” That thereafter her daughter’s fever still did not 
go down and the daughter became almost delirious from the 
fever; that the witness became scared and knew she had to 
have a Doctor, whereupon she again called Dr. Hart; that 
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this was around 10:00; that she advised him that she was 
alarmed about her daughter’s condition; that she herself 
did not know what to do, and asked the Doctor to come out 
to see her daughter; that Dr. Hart told her he was sorry 
that he could not come out that night as his own physician 
had refused to let him go out on cases at night; that she 
thereupon advised the Doctor that she was sorry but she 
would have to call in another physician; whereupon Dr. 
Hart asked if he could speak to Mr. Stewart, and that she 
called Mr. Stewart to the phone; that she did not hear Mr. 
Stewart’s conversation with the Doctor; that later she 
called in Dr. Hopkins; that she did not recall what Dr. Hop¬ 
kins did, she was so excited herself; that Dr. Hopkins re¬ 
turned early the next morning, at which time her daughter 
was no better than she had been; that Dr. Hopkins again 
returned around noon and arranged to have her daughter 
taken to the hospital. 

30 On cross-examination, the witness stated that the 
first time she saw Dr. Hart was about three days 
after her daughter went to bed, at which time lie remained 
not more than 15 minutes. She said that on the night she 
called Dr. Hart and asked him to come out to see her daugh¬ 
ter he told her that he had a touch of pneumonia, and that 
he had been sick; she stated that she did not advise Dr. 
Hart what Doctor she was going to call. She was then 
asked if she had ever sent Mr. Stewart to the drug store to 
call Dr. Hart, and she replied that she had not; she stated 
that Mr. Stewart went to the drugstore and returned with 
a bottle of medicine. 

On redirect examination witness stated that the bottle of 
medicine brought back from the drugstore by Mr. Stewart 
was quinine. 

On recross-examination the witness stated that Dr. Hart 
had visited her daughter on two occasions to her knowledge, 
on only one of which she was at home; that she did not 
know of his being there on three occasions. Thereupon the 
witness was excused and the Government called 

Dr. Christopher J. Murphy, who testified that he was 
Deputy Coroner for the past eight or nine years; that on 
the ost of April, 1937,1937, he performed an autopsy on the 
body of Miss McLean; that the autopsy disclosed as 
follows: 
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A She was a white girl, about 22 years of age, weight 
145 pounds, and unclothed at the time that she was admit¬ 
ted to the Morgue. 

She had marks of intravenous medication in the arms 
and likewise in her chest. She had irruption on the in¬ 
ternal part of the left thigh. 

She had right lobular pneumonia, that is, the pneumonia 
involved the lower lobe of the right lung, and a small part 
in the left lung. She had bad circulation, where the 

31 supply of blood is deprived from circulation. 

Her heart was flabby, and showed evidence of tox¬ 
emia. 

Her uterus, female organs and receptacle for the holding 
of a child—the fetus—was normal in size; contained a small 
amount of tissue, that is, after-child tissue, in the left cor¬ 
ner of the uterus, that was up in the left hole of the uterus 
where it comes off. The tissue can only get in the uterus in 
one way, and that is through pregnancy. The uterus was 
otherwise clean and gave some evidence of having been 
cleaned out. 

The Cause of death in this case was septic abortion and 
generalized septicemia. 

Contained in the history in this case after the perform¬ 
ance of the autopsy, I received positive information from 
the hospital—a blood culture was made. 

Q. You were unable to do that? A. Yes, sir. The or¬ 
ganisms as a general rule die with the body. 

Q. The blood must be taken while the body is alive ? A. 
It would have been of no avail, taken after death, and only 
shown the dead organisms. 

Q. Doctor, you said the uterus was normal in size. Could 
that uterus have been just before that larger than normal 
size? A. It could. 

Q. And then shrunk? A. Yes, any uterus is enlarged 
after it is cleaned, and contract. 

Q. Does it contract immediately? A. Yes, sir; 

Q. So that after the removing away of the material in 
the uterus, the uterus would be reduced in size to the 

32 extent that the contents had made it large? A. Yes. 

Q. You have stated that the cause of death was 
septic abortion. How do you arrive at that conclusion ? A. 
Because of the fact that I found infected material in the 
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uterine cavity; infected material can only get in the uterine 
cavity by putting the material in the uterine cavity, and in¬ 
fection introduced from without. 

Q. In other words, when pregnancy first occurs there is 
no form of body in the uterus? A. No, sir. 

Q. And infection is impossible until something is intro¬ 
duced in to uterus? A. Until the infection is introduced in 
the uterus. 

Q. And that would be from the outside? A. From 
without. 

Q. In your opinion, could the manipulation of the spine, 
for instance, cause an abortion? A. Manipulation of the 
spine may cause an abortion. 

Q. Might possibly manipulation of the spine cause a 
septic abortion? A. Manipulation of the spine cannot cause 
an infected abortion. 

Q. And you found this abortion in this case was in¬ 
fected? A. Yes, sir. 

Q. Doctor, do you know any characteristics of fever ac¬ 
companying septicemia poisoning which would indicate 
whether that poison was localized or whether it was gen¬ 
eral, that is, in the blood stream? A. One characteristic of 
a blood stream infection causes what we call spasmodic tem¬ 
perature, that is, the temperature fluctuates, varying 
33 anywhere from one to two and one-half degrees 
within a period of four to eight hours. In other 
words, by that I mean that the temperature will be high at 
one time and be down one and one-half to two degrees the 
next time you take it, and then the next time it will be up, 
like varying from 104 to 101, and back to 104 or 105, and 
back to 102, running up and down, a fluctuating curve; 
whereas with a localized infection the fever runs more or 
less of a regular course, with some fluctuation but not to the 
extent that it does with a blood stream infection. 

Witness was then asked for what purpose the uterus 
might be packed, to which he replied, “To stop hemorrhage. 
One of the causes for packing the uterus or a part of the 
vagina is to induce abortion, or for medication purposes.” 
He said that if done for medication purposes, medicine 
would be put in the packing. He then testified that the pack¬ 
ing to induce abortion “is inserted in the cervix, which is 
the opening into the uterus, and any foreign matter intro- 
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duced within from without, into the cervix, will induce 
uterus contractions and the uterus contractions will cause 
the expulsion of the contents of the uterus, which frequently 
during abortion will expel the packing at the same time.” 
Witness stated that packing could be and frequently is used 
for holding a catheter into the uterus to produce abortion. 

On cross-examination witness replied in answer to a ques¬ 
tion that the infected condition which he described was in 
the uterus and could have been caused by a digital exami¬ 
nation. He then was asked how the staphylococcus germ got 
into the blood stream and he replied, “By any opening into 
the bloodstream whereby the organism may be introduced 
into the bloodstream.” He then was asked the following 
questions and gave the following answers: 

i Q. What is the result of that infection in the blood¬ 
stream, Doctor? A. The result is that it destroys 
34 the corpuscles in the blood, and it is manifested by 
septic symptoms with chills, fever and sweats which 
cause a certain amount of wasting of the body and general 
toxemia, which is generalized poisoning. 

Q. Is that germ in the bloodstream likely to be fatal? A. 
Is the germ likely to be fatal? 

Q. Yes. A. Yes, sir; the introduction of any organism 
into the bloodstream could be fatal. 

i Q. If actually fatal in a given instance, in your best judg¬ 
ment how long after the introduction of that germ into the 
bloodstream would fatality occur? Is there a rule by which 
you could measure it? A. There is no specific rule as to 
the duration of life after the introduction of any organ¬ 
ism into the bloodstream, because of the fact that the treat¬ 
ment helps to neutralize the toxic condition or to break 
down the organism in the bloodstream. We give salt solu¬ 
tion into the vein in order to dilute the toxin, and w’e give 
treatment to build up the quality of the blood. Proper 
medication will hold the reproduction of the organism in 
the bloodstream and naturally the duration of life vrould 
be longer than if the treatment was slower in being insti¬ 
tuted. 

Q. You would not be able to say from your post mortem 
examination, with the subsequent information you got of 
the blood culture and the result of that culture, how long 
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that germ had been in the deceased’s bloodstream? A. No, 
sir; I could not tell. 

Q. You could not tell whether it was a matter of days or 
perhaps weeks? A. I could not, sir. I could not tell 
whether—I know it would be a matter of more than three 
to five days. How much longer than that I could not tell. 

Q. You are certain only that it must have been at 

35 least three and possibly five days? A. The reason I 
say three to five days is because the period of incuba¬ 
tion of the staphylococcus germ varies from three to five 
days, and it would take three to five days to get the repro¬ 
duction of enough organisms in the bloodstream in order 
to manifest symptoms and signs. 

He further testified that his post mortem disclosed that 
the uterus manifested evidence of having been cleaned, but 
it had not been entirely cleaned out. 

On redirect examination the witness stated that it was 
his opinion that the staphylococcus germ had gotten into 
the bloodstream through the uterus. Whereupon the wit¬ 
ness was excused. 

Whereupon the Government rested its case, and there¬ 
upon counsel for the defense made a motion for a directed 
verdict on the following grounds: 

1. That the Government had failed to carry the burden 
of proof in showing that the alleged abortion was not neces¬ 
sary to save either the life or health of the deceased. 

2. That there was no competent evidence other than cir¬ 
cumstances and mere suspicion to show that an abortion, if 
made, was committed by the defendant. 

3. That there was no satisfactory evidence to show that 
the death of the deceased resulted from any act of abortion 
committed on the 16th or 17th of March, 1937, by the de¬ 
fendant. Whereupon the following occurred: 

The Court. I will have to overrule that. 

Mr. Donohue. Will your Honor allow us an exception? 

The Court. I think it sizes up in this way. You have the 
abortion which caused the miscarriage, as the result of 
which part of the jdacenta was left in the womb, causing in¬ 
fection of the bloodstream, which caused death; and 

36 vou have a direct chain of causation from the abor- 
tion through to the death, which of course can be 



30 JAMES W. HART VS. UNITED STATES OF AMERICA. 

established either circumstantially or by direct evidence. 
We have evidence in support of the indictment. 

Mr. Kelly. That would be true, but there is also evi¬ 
dence here of other examinations and operations, and there 
is positive testimony from the Deputy Coroner, Dr. Murphy, 
that this infection could have resulted from one of the ex¬ 
aminations, either digital or otherwise. 

■ The Court. There is testimony that it might. 

Mr. Kelly. Yes; I say, that it could. So when we have 
one consistent and one inconsistent— 

The Court. It is a question of where the weight of the 
testimony is, which -way it points; and that is a question of 
fact for the jury. The weight of the testimony might, in 
their judgment, be in favor of the belief that the septicemia 
was caused from an abortion performed by the defendant. 
If you have two conclusions which may be reached, and the 
weight of the evidence is in favor of one and against the 
other, you have a clear-cut question of fact. 

Mr. Kelly: But not when you have that inconsistency 
with the Government’s own testimony. 

The Court. I do not think it makes any difference whether 
the Government’s testimony is inconsistent or not. The 
Government has to present the facts, and it is a question 
for the jury to determine whether the allegations of the in¬ 
dictment have been established beyond a reasonable doubt, 
taking into consideration, of course, any weaknesses or in¬ 
consistencies in the evidence. 

Mr. Donohue. Your Honor will allow us an exception? 

The Court. Yes. That is a matter of argument to the 
jury. 

37 The Court also advised counsel that it was his in¬ 
tention when the case was submitted to the jury of 
advising them that under the indictment they might, if they 
found the defendant guilty, return either of two verdicts, 
namelv, 

v 7 

1. Guilty of abortion not causing death. 

2. Guilty of abortion causing death. 

And thereupon the defense called as its first witness 

Dr. James W. Hart, who testified that he was 63 years 
old and had practiced medicine at 2156 F St., N. W., since 
January 1, 1910, except during the World War. He testi- 
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fied that on the morning of March 16, 1937, Mr. Stewart 
came up to his office and advised him that his wife was in 
trouble, that she was pregnant, and that he, Stewart, 
thought she had some vaginal infection; that thereafter a 
lady who was introduced to him as Mrs. Stewart came into 
his office and Mr. Stewart went downstairs; that he put her 
on a table, protecting her with a sheet and expected to make 
vaginal examination and found she was having a bloody 
discharge from her vagina and was unable to do anything 
except feel of her abdomen, which was soft and flaccid; that 
he took her temperature and blood pressure and gave her a 
hypodermic of agomensin; that his purpose in giving her 
this hypodermic was due to her menstruating sluggishly, 
and that (he stated) while it would have no effect upon the 
pregnant uterus, it would stimulate the menstruating; that 
this was an ethical preparation; that at the time her temper¬ 
ature was normal and he suggested to her that she return 
in the afternoon as he desired to find out if her tempera¬ 
ture was rising; that he believed it might, as he had re¬ 
ceived a history of her case from her; that he gave her no 
treatment thereafter; that when she returned on the after¬ 
noon of the 16th, her temperature was normal; that later 
Mr. Stewart came up to his office while she was there and 
he told him that apparently things were in a normal 
38 condition; that in the morning when Mr. Stewart had 
been there, Mr. Stewart had offered him $100, but 
that he refused to make any charge at all at that time; that 
in the afternoon Mr. Stewar.t wanted to know what his 
charge was going to be; that no estimate was given to Mr. 
Stewart, but that Stewart took a roll of bills from his poc¬ 
ket and handed him three $10 bills, saying, “I want to be 
able to call on you any time I need you. ’ ’ That at the time 
Mr. Stewart appeared to be in an excitable condition; that 
he again saw this young lady on the 17th of March, the fol¬ 
lowing day, at which time there was no examination what¬ 
ever; that he felt her pulse and things seemed to be nor¬ 
mal; that on the 19th of March he received a telephone call 
from Stewart in which Stewart advised him that the lady 
had been taken sick and asked him to visit her at her home; 
that he went out to her house that afternoon, examined her 
chest, took her temperature and felt of her abdomen, and 
prescribed for her, “A grippe capsule composed of Tine- 


32 JAMES W. HART VS. UNITED STATES OF AMERICA. 

ture of Aconite, Cinchonidia Salicylate, Phenacetin and 
Mono-bromate of Camphor. ,, He then was shown a bottle 
which was Government Exhibit I, and stated that the cap¬ 
sules in the bottle had the appearance of those prescribed. 
He stated that in his 41 years of medical practice, that pre¬ 
scription was an accepted medication for grippe or cold. 
He stated that he believed Mrs. Dawson was home on the oc¬ 
casion of that visit, but that he had seen Mrs. Dawson on 
; one of the three visits he made to the home; that he again 
visited the home on the 23rd, at which time he found that 
the young lady had had a hemorrhage (an excess of vaginal 
bleeding). He stated that on that occasion he prescribed 
a hypodermic of pituitrin, and also prescribed a liquid con¬ 
taining four drams of Ergotol, 2 ounces of Elixir of Diges¬ 
tive Compound, with directions for taking a teaspoonful in 
water every three hours. He stated that this also was proper 
medication for the treatment of a patient in her then con¬ 
dition; that he again visited the patient on the 24th 
39 of March, the following day around noon, at which 
time he found the menstruation had ceased and a 
rise in her temperature, her temperature being 102.8; that 
lie suggested using an ice pack and the continued use of the 
capsules and the stopping of the liquid medicine; that this 
was the accepted medication for the condition as he then 
found it. He further testified that prior to his visit to the 
home on the 19th of March, Mr. Stewart phoned him and 
advised him that the voung ladv’s name was not Mrs. 
Stewart, it was Miss McLean, and that at her residence he 
(Mr. Stewart) was known as Adams. He stated that prior 
to that time he did not know that Miss McLean was not the 
wife of Stewart; that in the late afternoon of March 24th, 
Mr. Stewart called him and advised him that Miss Mc¬ 
Lean’s temperature had gone up, and that she was not so 
well; that the defendant then told Stewart that he would 
like to go out to see her but that he was not physically able 
to do so; that he suggested to Stewart that he get some 
quinine capsules and give her one every three hours and 
advise him later as to her condition; that quinine was 
proper medication for the reduction of fever; that later 
that evening the mother of Miss McLean called him and ad¬ 
vised him that her daughter was even worse than she had 
been; that he (Dr. Hart) then advised her Mrs. Dawson 
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that it was necessary for some physician to see her; that 
he then asked Mrs. Dawson if she had any preference in the 
doctors, that if she had it was all right, and if she did not, 
he would send someone out; that Mrs. Dawson later called 
up and stated that she had gotten in touch with Dr. Hop¬ 
kins ; that in the course of his conversation with Mrs. Daw¬ 
son the defendant asked to speak to Mr. Stewart; that Stew¬ 
art came to the phone and defendant explained to him that 
he was sorry he could not come out, as he himself had a tem¬ 
perature of 102, and advised Stewart that Stewart should 
give a complete history of the case to Dr. Hopkins. De¬ 
fendant stated that in his opinion it was important 
40 that a complete history should be given to any doc¬ 
tor called in. He further testified that previously 
deception had been practiced about Miss McLean’s condi¬ 
tion and that w'as his reason for advising Stewart as he 
did; that he did not thereafter see the patient. Witness 
further testified that at no time did he do anything which in 
any way would tend to bring about a miscarriage or an 
abortion, nor at any time did he attempt to procure an abor¬ 
tion on the deceased. 

On cross-examination defendant stated that his practice 
was a general practice; that he did not specialize in 
women’s complaints. He stated that he did not know how 
many women were in his office the day he was arrested, 
and that there were two men in his office. He was asked if 
he delivered babies and stated that he had stopped about 
five years ago, but that prior to that time he believed he 
had delivered about a thousand; he was asked what hos¬ 
pitals he referred his patients to, and answered to Garfield 
and Sibley. He was then asked if he had referred any 
patients within the last year. He stated that he had but 
lie did not recall just exactly when; that this was a surgical 
case and was referred under Dr. Taylor’s name. He was 
then asked if within the last ten years he had referred any 
cases under his own name, to which he replied that he had 
upon numerous occasions referred patients to both Gar¬ 
field and Sibley Hospitals. He was then asked the last 
time he had so referred a case at Sibley. He stated that 
he did not know how long it had been, but not within the 
last five years. He stated he performed no operations in 
his office and did not attempt surgery of any nature. He 
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stated that the condition of Miss McLean as first reported 
to him was that she was pregnant and had some vaginal ir¬ 
ritation. He stated he had no set charge for patients; that 
many times he charged nothing, and other times he charged 
more. He also stated in answer to other questions 

41 as to his charges that at times he made a charge of a 
Dollar, others paid $5 and $3, and a few who visited 

him at regular intervals paid $10. He was then asked if 
others paid him $30 and he stated that if they voluntarily 
gave him $30 he did not hesitate to take it. He also testi¬ 
fied that Mr. Stewart offered him $100, but that seemed a 
ridiculous amount for him to take. He said Mr. Stewart 
did pay him $30. He further testified that Miss McLean 
had told him she had been to three doctors, had been treated 
by a chiropractor for two weeks, and had gone to some old 
woman who had opened her womb. He also stated that 
having been told the Ascheim-Zondek test was positive and 
knowing she was menstruating, he deducted that an abor¬ 
tion had been performed. He stated that at first he re¬ 
fused to treat the patient and that Stewart pleaded with 
him and he agreed to treat her. He was then asked if 
medical ethics required a doctor to call in another physician 
when such a case as this came to his attention before at¬ 
tempting to do anything, as Dr. Hopkins had done in call¬ 
ing in Dr. Cox, to which he replied that it was, but not 
before prescribing, and that he did not attempt to do any¬ 
thing, as he did not do surgery; he stated that it was un¬ 
necessary for him to treat her other than as he testified 
he had done on direct examination, and that he advised her 
to keep in touch with him. He was asked how he remem¬ 
bered the date on which he had seen Miss McLean and 
replied that after his arrest he had some few notes of when 
he had seen her. He stated that he kept his books in very 
poor fashion; that sometimes he kept little slips of paper 
which he transferred to an index card and sometimes he 
did not. He also testified that Stewart had asked him to 
send a bill to Miss McLean’s mother, but that he did not 
do so. In reply to questions concerning his conversation 
over the phone with Mrs. Dawson on March 24th, he stated 
that he did advise her that it was necessary to call in a 
doctor, and stated the reason he did not suggest 

42 sending her to a hospital was that the last time he 
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had seen her there was no indication that it was 
necessary; that he would not have sent her to the hospital 
without calling in a surgeon, but that he would have called 
the surgeon first. He was then asked if Mrs. Dawson had 
made it plain to him that her daughter’s condition was such 
that she needed to be taken to the hospital, to which he re¬ 
plied “No, sir. She needed a doctor to see her.” He stated 
that what he meant by deceptions practiced by Stewart was 
that Miss McLean’s true condition was withheld from her 
mother and her mother was led to believe that her illness 
was the result of the extraction of a tooth, and that was his 
reason for talking to Stewart over the phone; that he made 
no such remark as Stewart had testified. He testified that 
it was not his place to call the doctor who had been called 
in, but it was up to the doctor called in to get in touch with 
him. He stated that in this conversation with Mrs. Dawson 
she thanked him for what he had done and seemed pleased 
with wdiat had been done. He stated that after Miss Mc¬ 
Lean had been sent to the hospital, Mr. Stewart called him 
a number of times. He denied that on one occasion Mr. 
Stewart advised him that Miss McLean had informed the 
doctor at Sibley Hospital that a woman had performed the 
abortion. He was then asked if after his arrest, at Police 
Headquarters, the following occurred: 

By Mr. Murray: 

Q. I will ask you, Dr. Hart, whether on the occasion when 
you were at Headquarters right after your arrest, Mr. 
Stewart was there, and whether he did not make in your 
presence and hearing a statement to the effect that he was 
in your office on March 16, 1937, that he paid you $30, that 
he asked you what you had done to Marie McLean, and that 
you told him you had packed her womb in the morning and 
unpacked her womb in the afternoon, and that in response 
to that statement did you not say this, that you told 
43 Mr. Stewart at the time that Marie McLean’s womb 
was clean, or rather instead of the term that the 
womb was clean, you told him that everything seemed 
clean. 

Do you understand my question? 

The witness replied that his response was that every¬ 
thing appeared normal. He stated that he did not know 
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how the word “womb’’ appeared in the typewritten state¬ 
ment in two places. He also testified that he knew nothing 
about the condition of her womb except by objective symp¬ 
toms ; that he had felt her abdomen and took her tempera¬ 
ture and it was these things that made him believe her 
condition was normal. He was then asked if he had stated 
at Headquarters to Mr. Tolson that Mr. Stewart had told 
him over the phone while Miss McLean was in Sibley Hos¬ 
pital that her trouble was streptococcus and that Miss 
McLean had informed her physicians that a woman had 
done the work for her, to which he replied that he may have 
said that. Defendant further testified that a year or two 
before he treated deceased he had had a rather bad case 
of carbuncles and boils extending over some months. 

On redirect examination the witness stated that it - is 
recognized among general practitioners of medicine that 
the greater majority of patients are women and that there 
was nothing unusual about a doctor not giving a receipt 
for money paid. And thereupon the witness was excused 
and the defense placed upon the stand 

Dr. John M. Orem, who testified that he was a practicing 
physician for the past eight years in the District of Colum¬ 
bia, and that during the month of February or the early 
i part of March, 1937, he had treated Dr. Hart for bronchial 
pneumonia. And thereupon the witness was excused. 

Whereupon the defense rested its case. 

And thereupon the Government called as a rebuttal wit¬ 
ness 

Mrs. Mary W. Dawson, who denied that she had had any 
such conversation with Dr. Hart as he had testified 
i 44 concerning her being grateful for what he had done. 
She denied that Dr. Hart had called at her home to 
see her daughter on the 24th of March, 1937. 

And thereupon the Government rested its case. 

And thereupon the defense renewed the motion pre¬ 
viously made for a directed verdict and also asked the 
Court to take from the jury any consideration of any act 
alleged to have been committed by the defendant as having 
caused the death of the deceased. The motion was denied 
with an exception to the defendant, and thereupon counsel 
for the defendant took a further exception to the action 
of the Court in advising the jury that they might return 
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any or either of two verdicts of guilt, namely, guilty of 
abortion not causing death, or guilty as indicted. 

And thereupon, after argument of counsel, the Court 
charged the jury as follows: 

The Court. Gentlemen of the jury, the indictment in 
this case is laid upon a section of our Code for an offense 
denominated procuring a miscarriage. It is the offense 
which is commonly known as abortion. 

Generally speaking it provides or prohibits, I should say, 
one of procuring a miscarriage of a pregnant woman, save 
only where that procurement is done by a licensed prac¬ 
titioner under circumstances making it necessary for the 
preservation of her life or health. 

Without reading the indictment the essential allegations 
are that Marie McLean was pregnant with a child; that her 
condition was well known to the defendant, James W. Hart, 
and that he did wilfully procure the miscarriage of Marie 
McLean when it was not necessary to preserve her life or 
health, and that this was done by means which were not 
known to the Grand Jury, but that by such means and by 
the procurement of such miscarriage Marie McLean be¬ 
came mortally sick and died. 

45 Now those allegations of the indictment are of 
course in no sense proof here before you. This de¬ 
fendant, as all defendants, at the outset of the trial has the 
benefit of the presumption of innocence which abides with 
him throughout the trial of the case, and unless and until 
in your consideration of the evidence that presumption is 
overcome by your belief in his guilt beyond reasonable 
doubt. 

You as experienced jurors are familiar with that pre¬ 
sumption of innocence and I will not dwell on it any longer. 
I feel that you should bear it in mind in this as in all cases 
which you try. 

The first essential allegation to be proven beyond a 
reasonable doubt is that Marie McLean was pregnant. 
There has been no dispute as to that allegation but there 
is a dispute of course as to her being pregnant at the time 
that she came to the defendant, Dr. Hart, because accord¬ 
ing to his evidence there had already been a miscarriage, 
so you will bear that in mind; but I mean there is no dis¬ 
pute that at some time at least preceding this event she was 
pregnant with a child. 
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If counsel, in the course of my charge, have any disagree¬ 
ment with anything I may say dealing with the facts, I wish 
you would call it to my attention. 

Mr. Donohue. Thanks. 

The Court. I won’t dwell upon that allegation any longer 
except to point out to you that it is one of the allegations 
which you must believe beyond reasonable doubt’. 

Now the next allegation is that the pregnant condition 
of Marie McLean was known to the defendant. I have 
nothing to say about that except to remind you of what I 
have already said as to the testimony of the Government 
on the one hand, that she was pregnant at the time, and the 
testimony on the other of the defendant that at the time he 
met her he knew that she had been pregnant and 
46 had a miscarriage, but that she at that time was not 
pregnant. 

Now that is an allegation which you must find established 
beyond reasonable doubt. In order to make it clear both 
as to this first allegation of pregnancy and as to the second 
allegation of knowledge on the part of the defendant you 
of course consider it as of the date when the McLean woman 
went to Dr. Hart. Was she pregnant at that time? If so, 
did he know that she was pregnant? 

Now the third allegation essential to proof of guilt is 
that knowing her condition he did wilfully procure her mis¬ 
carriage. 

Wilfully, there, means intentionally, that he intentionally 
procured the miscarriage of Marie McLean when it was 
not necessary to preserve her life or health. As to the lat¬ 
ter allegation of it not being necessary to preserve her life 
or health, there is no dispute as to that, and no contention 
as to that. You have to revert back again to the position 
of the respective parties, on the one hand the Government 
claiming at the time there was a miscarriage procured by 
the defendant, whereas on his part it is claimed that he had 
nothing to do with procuring a miscarriage. 

Now there you deal with the first aspect of this indict¬ 
ment in a consideration of the allegations which I have out¬ 
lined to you, to determine whether or not an illegal mis¬ 
carriage was committed by this defendant upon the body 
of Marie McLean. Was she pregnant at the time she went 
to Dr. Hart? Did he know her then to be pregnant? Did 
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he wilfully procure a miscarriage when it was not necessary 
to preserve her life or health? 

Now, take up each one of those allegations and review 
the evidence calmly, dispassionately, fully and impartially, 
to determine whether or not it convinces you beyond 

47 reasonable doubt that they have been established. In 
other words, has it been established that there was 

a miscarriage prohibited by the statute. If the proof in 
your opinion as to any one of these essential allegations 
is not sufficient to convince you beyond reasonable doubt 
that it has been proven, then of course you will resolve the 
matter in favor of the defendant. 

Now I go on to another feature of the indictment which 
involves the allegations as to death following as a conse¬ 
quence of the alleged illegal miscarriage of Marie McLean. 

If you should find there was a miscarriage, under the 
circumstances alleged in the indictment, then follow on to 
the next question, did that miscarriage cause her to be mor¬ 
tally sick and die as a consequence thereof. In other words 
did the means employed or the natural and the probable 
consequences of the procurement of the miscarriage cause 
the death of Marie McLean. There is an allegation, or al¬ 
legations, which you must consider carefully and determine 
with the same degree of fairness and impartiality, and as 
I will indicate to you in a moment, your verdict will be 
such as that I will know whether or not your finding in¬ 
volves not only that there was a miscarriage, if you should 
so find, but also that such miscarriage resulted in the death 
of Marie McLean. 

I feel it necessary to impose upon you the necessity of 
finding as to both, in the event you should find for the Gov¬ 
ernment as to one, because of the differences in the punish¬ 
ment which are prescribed by the statute in case of death. 

Now as to whether or not there was a miscarriage, and 
there followed as a consequence of that, the death of Marie 
McLean, there is a contention on one hand by the Govern¬ 
ment that by the means employed in the alleged miscar¬ 
riage, the private parts of Marie McLean were infected 
with a poisonous germ which produced a condition in the 
womb, operating upon the fragments of afterbirth 

48 which had been left there or otherwise, resulting 
finally in that poisonous germ getting into the blood 
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stream and eventually causing the death of Marie McLean; 
whereas on the other hand it is argued, if I followed the 
argument correctly, that there were other intervening cir¬ 
cumstances which may have brought about the death of 
Marie McLean. 

Suffice it' to say without myself intending in any way to 
even indicate the facts in the case as they may be revealed 
by the evidence one way or the other, if there was a causal 
connection between miscarriage, if there was one, by the 
defendant and the death of the woman, that as a natural 
and probable consequence of the procurement of the mis¬ 
carriage by the defendant, following its natural train of 
circumstances and events and physical development, re¬ 
sulted in the ultimate death of Marie McLean, then the 
death would in contemplation of law be in consequence of 
procuring the miscarriage. 

In reviewing that question if you get to the point where 
it is necessary to do so, take and trace back the death to 
determine whether or not it does, in the natural and prob¬ 
able way, logically go back to the alleged miscarriage. Or, 
to consider it another way, can you trace, if there was a 
miscarriage by the defendant, can you trace the events for¬ 
ward in a connected chain of events and circumstances un¬ 
broken by any other intervening cause, to the subsequent 
death of Marie McLean? If so, then the death was the 
consequence of such miscarriage; if not, then it was not. 
Your verdict will follow according to your own belief as to 
the facts. 

If there was any illegal miscarriage performed by the 
defendant which by reason of the means and methods em¬ 
ployed, infected her body with poisonous germs which at¬ 
tacked the blood stream and finally caused her death, it 
would make no difference that possibly she might have 
been saved by medical treatment of a different na- 
49 ture or of a better kind. The law recognizes that 
mistakes, acts of negligence or failure may follow 
medical care of the injured, and holds that person respon¬ 
sible who may have inflicted such injury or error which set 
up the physical condition and development that brought 
about the need for medical treatment and surgery, but 
which failed and eventually was followed by death, and so 
if you may think that there was some mistake or neglect, 
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or accidental circumstance which in the treatment and care 
of Miss McLean did not save her from death, although it 
might have done so if that treatment had been different, or 
better, nevertheless the defendant would still be responsible 
if he was the one who caused the miscarriage and the im¬ 
pregnation of her body with germs that set up this physical 
condition requiring medical care and treatment. 

It reverts back, as I said at the outset, to the question, 
Do you see in the natural and probable developments an 
unbroken chain of circumstances leading from the original 
act alleged against the defendant, if you find that proven, 
to the death of the woman. 

Now I have not referred much to the facts, except to 
outline the respective positions of the parties. I have had 
to make some reference to the facts and in so doing of 
course I am sure you understand that I have not intended 
to convey any thought on my part as to what your verdict 
should be. 

The burden rests solely upon you in this, as in all other 
criminal cases, to determine the issues of fact involved and 
because I am submitting this as a question of fact to you, 
there is recognition on my part that it is not only your re¬ 
sponsibility but your separate and sole function to deter¬ 
mine those facts without any intimation or suggestion from 
the Court as to how they should be determined. 

If you should find, or if you should, in the taking 
50 up of the first aspect of this case, determine that 
there exists upon the proof, a reasonable doubt as to 
whether or not the defendant, Dr. Hart, procured a mis¬ 
carriage of Marie McLean, then you need go no further. 
Necessarily your verdict will be not guilty, and you need 
not deal with this question which arises concerning the 
death of Miss McLean. It is only in the event you should 
find it established beyond reasonable doubt that he did pro¬ 
cure the miscarriage under the illegal circumstances al¬ 
leged, that you need go on to determine whether or not the 
death of Marie McLean was the conseauence of an illegal 
miscarriage performed by the defendant. 

Therefore your verdict would be, if the alleged miscar¬ 
riage by the defendant is not established, your verdict 
would necessarily be not guilty. 
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If, however, you should find that he did procure the mis¬ 
carriage, but that death was not in consequence thereof, 
then your verdict—and I ask you to note this carefully— 
your verdict would be guilty of procuring a miscarriage 
without death. If you will put it in that form then I will 
distinctly understand your finding. 

If you should find that death was an actual consequence 
of an illegal miscarriage performed by the defendant, then 
your verdict will be guilty as indicted. 

So, you see you have one of three verdicts which you may 
render according as you find the facts, not guilty, guilty of 
procuring a miscarriage without death, and, third, guilty 
as indicted, which would mean guilty of procuring a mis¬ 
carriage which caused death. 

i Now understand that please so that there will be no con¬ 
fusion with the verdict you may render as to form. 

Now, just one or two other things which I should refer 
to briefly. 

In the argument counsel have dwelt extensively 
51 with the testimony of Mr. Stew’art, testifying for the 
Government, w’ho admitted himself to be responsible 
for the woman’s condition and wiiose testimony I think 
clearly makes him what in law r is known as an accomplice, 
or an accessory to the alleged abortion, if it w r as committed 
by the defendant. 

, He charges, in his testimony, he lays the responsibility 
upon the defendant. The defendant denied it, and of course 
it is for you to determine wdiere the truth lies, as to that; 
nevertheless, the testimony of Stewart does make him an 
accomplice, he by his own testimony necessarily puts him¬ 
self in that classification and the law is where one procures 
or advises, or connives with another for the commission of 
an offense or aids and assists in its commission, he also is 
guilty with the one who actually does the prohibited act; he 
is an accessory or an accomplice to that criminal act. 

Now, that being so, the law* says that the testimony of an 
accomplice must be scrutinized with great care by a jury; 
it must be considered very carefully and cautiously and 
only accepted where, upon all the evidence, the jury believe 
it to be true, so you will in your consideration of the testi¬ 
mony of Stewart follow’ the injunction which the law places 
upon the jury in such a case and scrutinize Stewart’s testi- 
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mony with great care and caution. If after doing so you 
believe it to be true, you will of course accept it as yon 
would that of another witness, but you only accept it after 
a careful and cautious scrutiny of it leads you to believe in 
its substantial truth. 

Now as to the defendant, you of course understand his 
position is that he did not procure the miscarriage and he 
has given you his own version of the facts and circum¬ 
stances relating to his connection with this matter. You 
will bear that in mind, of course, judge it fairly and impar¬ 
tially; weigh it along with the other evidence in the case, 
treat it as you would that of any other defendant, 
52 treat it as you would that of any other witness, judge 
it in the light of all the other facts and circumstances 
which may be revealed by the evidence; test the truth or 
falsity by those opportunities which the other facts and 
circumstances revealed by the evidence may give you to 
test the truth or falsity of his statement, just as you would 
that of Stewart or any other witness, keeping in mind, of 
course, his interest in the outcome of the case, and finally 
using your sound common sense and judgment, and your 
knowledge of human nature in determining whether or not 
it is true or false, in determining whether or not along with 
all the other testimony in the case it does raise in your 
mind a reasonable doubt as to his guilt. If it does, then give 
him the benefit of it, and acquit him. 

If on the other hand, after such fair and impartial con¬ 
sideration of all the evidence, you believe that his guilt has 
been established, then the verdict will be guilty. 

Counsel stressed the facts for the defendant in their ar¬ 
guments that there are two fair hypotheses, arising from 
this case, one of guilt as argued by the Government coun¬ 
sel and one of innocence, as argued by them in behalf of 
their client, and that under such circumstances you should 
give the defendant the benefit of that hypothesis of the evi¬ 
dence which points to his innocence rather than his guilt. 

Of course, it is a rule of law and logic that where a group 
of facts are reasonably susceptible of two different theories 
or conclusions then neither one is proven and of course 
under such circumstances you should in a criminal case 
where guilt must be established beyond a reasonable doubt, 
you must give the defendant the benefit of it. I am sure 
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you see the logic and fairness of that and how well it fits 
into the rule which imposes upon the Government the neces¬ 
sity of establishing guilt beyond reasonable doubt. 
53 Now in conclusion let me remind you gentlemen that 
your verdict may be either not guilty, or guilty of 
procuring a miscarriage without causing death, or guilty 
as indicted. 

Is that all, gentlemen: 

Mr. Murray. That is all, your Honor. 

The Court. Very well. 

Mr. O’Donohue. I might say, if your Honor please, you 
said we might preserve our right to except to that portion 
of your Honor’s charge— 

The Court. That will be understood, and there will be no 
question about it. 

! Mr. O’Donohue. Thank you, your Honor. 

And be it further remembered that the foregoing con¬ 
stitutes all of the testimony adduced at the hearing of this 
trial, together with the objections of counsel for defendant, 
the action of the Court thereon, and the exceptions of the 
defendant thereto; and the defendant now moves the Court 
to sign this, his Bill of Exceptions, which motion is granted 
and the Court signs this Bill of Exceptions, and makes the 
same a part of the record, nunc pro tunc, this 21 day of De¬ 
cember, 1938. 

By the Court 

JAMES M PROCTOR 
Justice 

Service of copv accepted: 

CHARLES B. MURRAY 

Approved for signing: 

CHARLES B. MURRAY 
Asst U. S. Atty 
12/20/38 

i Endorsed on Cover: No. 7286. James W. Hart, Appel¬ 
lant, vs. United States of America. United States Court of 
Appeals for the District of Columbia Filed Nov 19 1938 
Joseph W. Stewart, Clerk. 
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IN THE 


2Smteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1938. 


No. 728G. 


James W. Hart, Appellant , 

v. 

United States of America, Appellee. 


BRIEF OF APPELLANT. 


STATEMENT OF CASE. 

The defendant, a physician, was indicted on a charge 
that he performed a criminal abortion on one Marie 
H. McLean, and as a result of said abortion she did 
die (Rec. pp. 4 and 5). 

The government offered in support of the indictment 
the testimony of one Rae Winchester Stewart, who 
testified that he had brought deceased to office of Dr. 
Hart. That after waiting downstairs, Miss McLean 
went to the second floor, where she remained twenty 
or twenty-five minutes; that upon her return the wit¬ 
ness went to the second floor and talked to the defen¬ 
dant. The witness asked the charge to which the de- 



fondant replied, “Thirty Dollars.” That the witness 
stated to defendant that he had $100 and did not care 
about the cost. Other conversations were related by 
the witness. The witness also related various occur¬ 
rences between the dates of March 15, 1937 and April 
1,1937, when deceased died (Rec. pp. 10 to 15). 

Other witnesses were called among them Dr. Oliver 
C. Cox, who testified that he had been a practicing sur¬ 
geon for more than twenty-five years; that he per¬ 
formed an operation on the deceased on March 26, 
1937, that after the operation the patient was much 
better, “and the fact is that on Sunday she was so well 
that I told her she could be thinking about going home 
very soon. But that night she became worse. Her 
temperature went higher and remained high, with 
chills and fever, and so on, until she died a few days 
afterwards.” (Rec. p. 18.) The witness stated the 
cause of death was found by a blood culture to be 
“staphylococcus aureus,” which is an organism of 
somewhat the color of gold and that “this is the germ 
that can cause blood-poisoning or cause boils and car¬ 
buncles, and it occasionally gets into the bloodstream 
and causes a very severe kind of blood-poisoning.” 
(Rec. p. 18.) 

The witness stated on cross-examination that he was 
unable to state when this infection got into the blood 
stream (Rec. pp. 18, 19). It might have been in the 
blood stream a few days or several weeks or “It may 
have been before that.” (Rec. p. 20.) 

Other witnesses testified and their testimony is in 
detail in the Transcript of Record (pp. 10 to 36, in¬ 
clusive). 

The defendant testified in his own behalf and denied 
that he performed any abortion on the deceased, or 
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that any act of his caused the death of deceased. (Rec. 
pp. 30 to 36, inc.) He stated he had practiced medicine 
at the same address since 1910. He denied many of 
the statements of the witness, Stewart. 

Both at the conclusion of the government’s case and 

at the end of all testimony the defendant moved for a 

directed verdict of Not Guilty on the grounds: (1) 

That the government had not shown that an abortion 

was not necessary to save either the life or health of 

deceased; (2) No competent evidence was offered that 

any abortion was committed on deceased; and (3) No 

satisfactory^ evidence that death of deceased resulted 
% 

from any abortion committed on 16th or 17th of March, 
1937, by defendant. (Rec. p. 29 and p. 36.) 

ASSIGNMENT OF ERRORS. 

The errors assigned may be grouped under these 
headings: 

(a) Refusal of the Court to direct a verdict of Not 
Guilty, and 

(b) The refusal of the Court to take from the con¬ 
sideration of the jury the question of whether any act 
of defendant caused the death of the deceased. 

ARGUMENT. 

For purposes of this argument the second proposi¬ 
tion asserted as error, namely, the action of the Court 
in submitting the question as to any act of the defen¬ 
dant being responsible for the death of the deceased, 
to the jury, will be discussed first. 

The cause of death was the introduction into the 
blood stream of staphylococcus aureus, which, when it 
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(yets into the blood stream “causes a very severe kind 
of blood poisoning.’* (Rec. p. 18, testimony of Dr. 
Cox). Dr. Murphy (Deputy Coroner), was asked on 
cross-examination how the staphyloeocus germ got into 
the blood stream, and replied, “By any opening into 
the blood stream whereby the organism may be intro¬ 
duced into the bloodstream.” (Rec. p. 28.) Neither 
Dr. Cox nor Dr. Murphy would state when that infec¬ 
tion entered the blood stream, or how long it had been 
there. It might vary from days to weeks. (Rec. pp. 
18 and 19, and 28 and 29.) 

No jury could find from this testimony just what 
caused deceased’s death except by speculation and con¬ 
jecture. 

Staphylococcus is defined by Dorland’s American Il¬ 
lustrated Medical Dictionary as “A genus of bacteria 
of the family coccaceae made up of spherical cells ar¬ 
ranged in irregular groups and short chains, and very 
rarely in packets. These are the bacteria most com¬ 
monly found in boils, abscesses, carbuncles, and similar 
suppurative processes.” Staphylococcus aureus is de¬ 
fined as a “species forming golden yellow cultures, 
found on the skin and mucous membranes and causing 
boils, carbuncles, and other suppurative inflamma¬ 
tions.” Also, this species are more virulent than 
staphylococcus albus. 

In the recent case of To whin v. United States , de¬ 
cided by the Ninth Circuit Court of Appeals, 93 F. (2d) 
SGI, which was a prosecution for violation of the Har¬ 
rison Anti-Narcotic Act of a physician, the Court said, 
at page 8GG, quoting from Gunning v. Cooley , 2S1 U. S. 
90, “A mere scintilla of evidence is not enough to re¬ 
quire the submission of an issue to a jury. The deci¬ 
sions establish a more reasonable rule ‘that in every 
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case before the evidence is left to the jury there 
is a preliminary question for the judge, not whether 
there is literally no evidence, but whether there is any 
upon which a jury can properly proceed to find a ver¬ 
dict for the party producing it, upon whom the onus of 
proof is imposed’.” 

And the same Court in its opinion quoting from 

Leslie v. United States , 43 F. (2d) 288, continued, 

“The government must establish guilt. The Court 

must direct a verdict if no substantial proof of guilt is 

offered. "When the proof rests on circumstances which 

lead as rationally to the conclusion of innocence as of 

* 

guilt, there is no proof of guilt, and nothing to go to the 
jury. Juries are not permitted in civil cases to specu¬ 
late as to the negligence of the defendant (citing 
cases); they should not be permitted to guess at the 
guilt of a defendant in a criminal case.” 

In the case of Department of Water and Power v. 
Anderson, 95 F. (2d) 577, at page 584, the Court said, 

“One rule is that where ‘the evidence with all 
the inferences that justifiably could be drawn from 
it, does not constitute a sufficient basis for a ver¬ 
dict for the plaintiff or the defendant, as the case 
may be, so that such a verdict, if returned, would 
have to be set aside, the Court may and should 
direct a verdict for the other party’.” 

Certainly, the facts proved by the prosecution in this 
case do not show that the infection or poison from 
which deceased died resulted from any act of the de¬ 
fendant. 

There was no dispute of fact as to the cause of death. 
It resulted from blood-poisoning resulting from this 
staphylococcus aureus. This may have been in the 
blood stream from a few days, a few weeks or before 
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that time, according to the testimony of the prosecu¬ 
tion’s witnesses. AVliat evidence did this present to 
the jury to consider as to the cause of death ! It did 
not prove certainly that defendant had caused the con¬ 
dition. It is difficult to see how this evidence could 
possibly support the burden of proof which the prose¬ 
cution must bear. The only way the verdict as ren¬ 
dered in this case could be arrived at would be by spec¬ 
ulation. “Juries should not be permitted to guess at 
the guilt of a defendant in a criminal case.’’ Leslie v. 
United States, supra. There was no issue (on the ques¬ 
tion of cause of death) that depended on the credibil¬ 
ity of witnesses. 

The case of United States v. McAlister, 88 F. (2d) 
379, was an action against the United States (a veter¬ 
an's suit). The Ninth Circuit Court of Appeals in 
holding there was no substantial showing of total dis¬ 
ability said: 

“This is not a case of weighing evidence, but the 
challenge is want of substantial evidence, and when 
that is made to appear the duty of the Court is 
plain and must be asserted as a matter of law.” 

This Court many times has cited with approval the 
doctrine laid down by the Supreme Court in Gunning 
v. Cooley , 281 U. S. 90,—See Speirs v. District of Co¬ 
lumbia, 85 F. (2d) 093, at p. 694, Schwartzman v. Lloyd , 
65 App. D. C. 216, and Ramsay v. Ross, 85 F. (2d) 685, 
688 . 

The mere scintilla of evidence rule is definitely not 
recognized in this jurisdiction. 

The case of Transcontinental Insurance Co. v. Stan¬ 
ton, 74 F. (2d) 935, at p. 937, citing Chicago, M. & St. 
P. Ry. Co. v. Coogan, 271 U. S. 472, also recognizes this 
same rule and says, 
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“It is the duty of the trial Court to direct a ver¬ 
dict for one of the parties when the testimony and 
all the inferences which the jury may reasonably 
draw therefrom would be insufficient to support a 
different finding.” 

And Gunning v. Cooley , supra , uses this language: 

“The decisions establish a more reasonable rule 
‘that in every case before the evidence is left to the 
jury there is a preliminary question for the judge, 
not whether there is literally no evidence, but 
whether there is any upon which a jury can prop¬ 
erly proceed to find a verdict for the party pro¬ 
ducing it, upon whom the onus of proof is im¬ 
posed ’ 9 

This Court, in deciding Hopkins v. B. and 0. By. Co., 
81 F. (’2d) 894, stated that while on a motion for a di¬ 
rected verdict the evidence must be construed most 
favorably to the plaintiff, “But this does not mean that 
there must be put upon the plaintiff’s evidence a 
strained construction.” 

The Trial Court took the view that the evidence of 
the Government might be consistent with the fact that 
the death may or may not have resulted from any act 
of the defendant. (Kec. p. 30) Yet the evidence of the 
cause of death was not in dispute. The only testimony 
on that point was from the two physicians, Dr. Cox and 
Dr. Murphy. From their testimony there was no show¬ 
ing that any act of defendant caused the death. The 
onlv things that were in doubt were how the infection 
got into the blood stream, and when. On neither of 
these points was there any testimony. All that Drs. 
Cox and Murphy could say was that it may have been 
there for several days or several weeks or longer. This 
was merely another way of saying that they did not 
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know. And how, if they were unable to determine after 
having blood tests made, and performing an autopsy, 
could a jury legally arrive at a verdict finding the de¬ 
fendant responsible for the death of deceased when 
the evidence of that fact was wholly lacking? 

Many cases might be cited in support of this prop¬ 
osition that the Court should have taken from the con¬ 
sideration of the jury the question of whether the de¬ 
fendant was responsible for decedent’s death. We be¬ 
lieve this Court well stated the proposition of when a 
matter should be taken from the consideration of the 
jury in the case of Krcsyc Co. v. Kenney, GG App. D. C. 
274, at page 278, when it said, 

“The question whether on any particular issue 
there is evidence for a jury is a question which 
must be decided according to tile best judgment of 
the reviewing tribunal on the particular record in¬ 
volved, that is to say, each case must rest largely 
on its own facts since there are usually such varia¬ 
tions in the facts of others as to make them not 
persuasive/’ 

But take the view of the government’s evidence that 
the Trial Court did. Namely, that it might show guilt 
or it might show innocence. In that state of the rec¬ 
ord the defendant was entitled to have this issue with¬ 
drawn from the consideration of the jury. 

“Proof that an automobile of a well known and 
widely distributed type and model is stolen in one 
State on Saturday, and that a similar car is sold 
and delivered in an adjoining State on the follow¬ 
ing day, is not sufficient evidence upon which to 
base a finding that the automobile stolen was the 
automobile sold, or a finding that the automobile 
sold was an automobile which had moved in inter¬ 
state 1 commerce and was still a part of interstate 
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commerce. This is because the evidence, taking 
that view of it most favorable to the government, 
is not inconsistent with the hypothesis that the au¬ 
tomobile sold was a different automobile than that 
which was stolen. Evidence which is consistent 
with two conflicting hypotheses tends to prove 
neither, (citing cases), and proof of circumstances 
which, while consistent with guilt, are not incon¬ 
sistent with innocence, will not support a convic¬ 
tion.” Cox v. Untied States . 96 F. (2d) 41, at pp. 
42 and 43. 

Or, as was said by the Eighth Circuit Court of Ap¬ 
peals in Spaliito v. United States, 39 F. (2d) 782, at 
page 785, 

“The circumstances relied upon may be suffi¬ 
cient to raise a suspicion, but they are unite as 
consistent with the innocence of the defendant as 
with his guilt and fall far short of that certainty 
required by the criminal law, and the judgment 
must therefore be reversed for insufficiency of the 
evidence.” 

Other cases holding defendant entitled to a directed 
verdict when evidence is as consistent with innocence 
as guilt arc McClinlock v. United States, 60 F. (2d) 
839, Moore v. United States, 56 F. (2d) 794, Isbell v. 
United States, 227 F. (2d) 788. 

In Cravens v. United States, 62 F. (2d) 261, at page 
274, Judge Kenyon, speaking for the Court, says, 

“It is well established in this Circuit (the 
Eighth) that if the government’s evidence on any 
particular count is as consistent with innocence as 
it is with guilt, it is insufficient to sustain the ver¬ 
dict and the question demands our attention.” 

Counsel does not believe that citations of additional 
authorities would be helpful, because the law seems to 
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bo so definitely settled as to leave little room for argu¬ 
ment. It is respectfully submitted by counsel that the 
law as laid down in the cases herein cited, is entirely 
applicable to the question raised by this appeal. The 
Bill of Exceptions included in the Record, sets out at 
some length all of the testimony that was presented at 
the trial of this case below. The question that lias been 

hitherto discussed is covered bv the testimonv onlv of 

» *> •> 

the two witnesses above referred to, Drs. Cox and Mur¬ 
phy. Their testimony certainly puts this case 
squarely within the doctrine of Cooley v. Gunning, 
which, as this Court well knows, definitely established 
the rule to be followed in this jurisdiction. 

The other question raised on this appeal deals with 
the lack of substantial evidence to show the guilt of 
the defendant on the charge of performing an abortion 
(not causing death). Admittedly there was no direct 
testimony as to any abortion. The only evidence on 
that subject was that on the 16th or 17th of March, 
Stewart and the deceased went to the office of Dr. Hart. 
The evidence also showed that decedent had visited the 
offices of other Doctors. The only place where any sug¬ 
gestion is to be found as to the defendant being respon¬ 
sible for the condition of deceased prior to the time 
Dr. Hopkins and Dr. Cox were called in, was an alleged 
conversation in which the witness, Stewart claimed 
Dr. Hart made certain statements to him. (Rec. p. 12.) 
This conversation was denied by defendant when he 
testified in his own behalf as a witness, and it is also 
difficult to see how, if the defendant had made such a 
statement, he would not have gone out to the home of 
Miss McLean, if his mental state was such as suggested 
by Stewart, as to be worrying over what the patient 
might say to someone else. Nowhere in the Record 
does it appear, nor was there any testimony, that Miss 
McLean ever made any accusations against the defen- 
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dant prior to the time of her death. Certainly it would 
seem that the most that this testimony amounts to 
would be a scintilla of evidence or mere suspicion. 

The testimony failing substantially to show that this 
defendant had committed the act charged in the indict¬ 
ment, it is submitted that a verdict of Not Guilty should 
have been directed. 

All of the cases heretofore cited on the question of 
taking from the jury any consideration of the defen¬ 
dant being responsible for the death of the decedent, 
apply with equal force to this proposition. It there¬ 
fore must necessarily follow that on this question, the 
doctrine of Gunning v. Cooley is also applicable. And 
if this doctrine be applicable, and counsel believes that 
it is, then it must necessarily follow that the Court be¬ 
low was also in error in refusing to take away from 
the consideration of the jury this case. And therefore, 
the Court should have directed a verdict of Not Guilty 
for the defendant. 


CONCLUSION. 

For the foregoing reasons, it is respectfully sub- 
mited that the Court committed error, first, in refus¬ 
ing to direct a verdict of Not Guilty on the indictment; 
and secondly, that the Court was in error when it per¬ 
mitted the jury to pass upon the question as to whether 
or not the defendant was responsible for the death of 
the decedent. Counsel therefore respectfully submits 
that this Court should reverse the judgment below, and 
grant the defendant a new trial. 

Respectfully submitted, 

F. Joseph Donohoe, 
Attorney for Appellant, 
Munsey Building, 
Washington, D. C. 




I 

I 


Xo. 7286 


In the United States Court of Appeals 
for the District of Columbia 

October Term. ! 1938 

| 

-1 

j 

James IV. Hart, appellant 

' 

v. 

United States of America, appellee 

BRIEF OF APPEilEE 

_i 

DAVID 4. PINE. 

United Staten Attorney. 

CHARLES B. MURRAY. 

’ 

Anoint ant Umted States Attorney. 

Attorneys tor Appellee. 











In the United States Court of Appeals 
for the District of Columbia 

October Term, 1938 


No. 7286 

James W. Hart, appellant 

v. 

United States of America, appellee 


BRIEF OF APPELLEE 


STATEMENT OF CASE 

On October 24, 1938, the appellant was brought 
to trial on an indictment charging that he had per¬ 
formed an abortion on one Marie H. McLean on 
March 16,1937, as a consequence of which she died 
on April 1, 1937. The defendant was found guilty 
as indicted on October 26, 1938, and on November 
14,1938, was sentenced to serve a period of not less 
than three nor more than five years. From this 
judgment he appeals. The grounds of the appeal 
are that the court erred in not directing a verdict of 
not guilty and in submitting to the jury the ques¬ 
tion whether or not the death of Miss McLean 
resulted from the alleged abortion performed by 
Dr. Hart. 
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The facts in the case are as follows: 

Marie H. McLean, a young unmarried woman, 
was employed as secretary to Rae Winchester 
Stewart, a married man then separated from his 
wife, in a government office in this city. Prior to 
the 15th day of March 1937, she had visited Dr. 
Prentiss (R. 23-24), Dr. Selinger (R. 24), and Dr. 
Bowman (R. 15) regarding illnesses other than a 
pregnant condition. A few days before March 15, 
1937, she gave Stewart a specimen of urine which 
he took to Dr. Cajigas, a specialist in clinical pa¬ 
thology, for the purpose of determining whether 
Miss McLean was pregnant. Dr. Cajigas deter¬ 
mined that she was pregnant (R. 21) and his report 
to that effect was given to her on March 15, 1937. 
The following day, March 16, 1937, she made two 
visits to the office of Dr. James W. Hart, the de¬ 
fendant in this case. On the second visit she was 
accompanied by Stewart. Dr. Hart informed 
Stewart on this afternoon visit that he had that 
morning packed Miss McLean’s womb and had just 
unpacked it that afternoon, and that her womb 
seemed clear. On that occasion Dr. Hart accepted 
a fee of $30.00 from Stewart. Stewart informed 
him he had $100.00, but the defendant said the 
charge was $30.00. The following day Stewart in¬ 
formed the defendant over the telephone that Miss 
McLean’s menstrual flow had stopped, and the de¬ 
fendant replied that he had explained to Miss 
McLean that a blood clot might form and directed 
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Stewart to tell her to follow his instructions. Stew¬ 
art kept in communication with Dr. Hart over the 
telephone. On or about March 19, 1937, Stewart 
informed Dr. Hart that Miss McLean was at her 
home and was quite ill and requested him to go 
to see her there. He explained to Dr. Hart that 
he was known at her home as Mr. Adams. Dr. 
Hart made two or three visits to Miss McLean’s 
home. On the night of March 24, 1937, Miss Mc¬ 
Lean became worse and her temperature rose to 
104 degrees. Her mother requested Dr. Hart over 
the telephone to come to the house, but the defend¬ 
ant explained that because of his physical condi¬ 
tion he was unable to go out at night. Later that 
evening the patient’s temperature having risen 
now to 106 degrees, her mother called Dr. Hart on 
the telephone and stated that she was going to get 
another doctor. At this point, Dr. Hart requested 
Mrs. McLean to have Stewart come to the telephone 
and when Stewart took the telephone Dr. Hart said 
to him, according to Stewart’s testimony (R. 12) 
“ Apparently you are going to call in another doc¬ 
tor. You should be very careful what you say. 
You are involved in this as much as I.” There¬ 
after, Dr. Hopkins, who had been the family phy¬ 
sician of a relative of Mrs. McLean, was called into 
the case. He first saw the patient at her home at 
about midnight that same night, March 24, 1937. 
She was severely ill. Her temperature was 104.8 
degrees and she was suffering from vaginal bleed- 
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ing. Dr. Hopkins prescribed medicine and left the 
house. He called again the following morning and 
the patient was somewhat better. That afternoon 
he called again and her temperature had risen to 
105. He then “insisted” (R. 16) on making a 
manual examination of the uterus by way of the 
vagina. He concluded that the patient was suffer¬ 
ing from an incomplete abortion and had a blood 
stream infection originating in the uterus (R. 16). 
He determined this infection to be in the blood 
stream rather than merely a localized infection by 
the characteristic of a fluctuating fever. Dr. Hop¬ 
kins had the patient sent to Sibley Hospital and 
called in Dr. Cox. Dr. Cox confirmed Dr. Hop¬ 
kins’ diagnosis of septic abortion (R. 17-18) and 
in consultation with Dr. Hopkins decided upon a 
curettage. This operation revealed that a foetus 
had already passed and after-birth tissue still re¬ 
mained in the uterus. This was removed and the 
immediate effect was that the patient’s fever 
dropped to practically normal. This was on March 
26, 1937. However, a few days thereafter, the 
fever rose again and the patient became progres¬ 
sively worse and died on April 1,1937, from staphy¬ 
lococcus septecemis. During the period when Miss 
McLean was in Sibley Hospital, Stewart called Dr. 
Hart on the telephone several times and discussed 
her case with the defendant, and on one occasion 
he told the defendant that Miss McLean had said 
to Dr. Hopkins that she had been operated on by 



5 


some woman. On April 5,1937, the defendant was 
arrested by the police. He admitted that he had 
treated Miss McLean twice in one day, but denied 
that he had performed an abortion on her. 

POINTS OF LAW INVOLVED 

The appellant cites in his brief many cases hold¬ 
ing that to justify a trial court in submitting a case 
to the jury there must be substantial evidence to 
justify a verdict of guilty and not merely a scin¬ 
tilla of evidence. On that basis appellant argues 
that in the case at bar there was not substantial 
evidence (I) to justify a finding by the jury that 
the defendant performed an abortion on Marie H. 
McLean, or (II) to justify a finding that the abor¬ 
tion was the proximate cause of the young woman’s 
death. 

Appellee agrees with the principle of law men¬ 
tioned and says that in this ease there was sub¬ 
stantial evidence to justify the verdict as found. 
Later on in this brief w'ill be discussed the cases 
mentioned in appellant’s brief. 

ARGUMENT 

I. The evidence that the defendant performed 
the abortion was sufficient. 

Marie H. McLean received the report proving 
she was pregnant on the afternoon of March 15, 
1937. The following morning she made her first 
visit to the office of the defendant. She remained 
under his sole care until March 24, 1937, when Dr. 
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Hopkins was called into the case. The next day 
when he examined Miss McLean he determined that 
she had an incomplete abortion and was suffering 
from general septicemia. Dr. Oox made a like con¬ 
clusion the next day (R. 16-18). Who had per¬ 
formed that abortion? Rae Winchester Stewart 
testified that the defendant told him on the after¬ 
noon of March 16. 1937, that he had packed the 
young woman’s womb on that morning and had just 
removed it that afternoon, and that her womb was 
perfectly clear (R. 11). This could cause an abor¬ 
tion. (See Dr. Murphy’s testimony, R. 27-28.) 
Stewart further testified that on March 17, 1937, 
the defendant, upon being informed that Miss 
McLean’s menstrual flow had stopped, stated that 
he had told her that a blood clot might form, and 
directed Stewart to tell her to follow his, the de¬ 
fendant ’s, instructions. Although Stewart was an 
accomplice and the jury was given the usual in¬ 
struction to scrutinize his testimony with great care 
(R. 42-43), the jury had the right if it chose to be¬ 
lieve his testimony in these respects. By this evi¬ 
dence alone the government proved the corpus 
delicti and the defendant’s virtual confession. In 
addition, there was the testimony of the deputy 
coroner, who performed the autopsy, that Marie 
McLean died of septic abortion and generalized sep¬ 
ticemia, and the evidence that the defendant ad¬ 
mitted treating Miss McLean twice in one day. One 
reasonable view of this evidence points overwhelm¬ 
ingly to the defendant’s guilt; and to reject that 
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view involves an evaluation of the credibility of 
witnesses and the weight of evidence which is pecu¬ 
liarly a jury function. “Issues that depend on the 
credibility of witnesses and the effect or weight of 
evidence are to be decided by the jury.” Gunning 
v. Cooley, 281 U. S. 90, 94. 

II. There was substantial evidence supporting 
the finding that death resulted from the abortion. 

This point requires little discussion in addition 
of what is said under Point I. The evidence which 
indicated that Dr. Hart performed an abortion on 
Marie McLean on March 16,1937, indicated as well 
that she thereby fell victim to a generalized septi¬ 
cemia. That condition was at its most virulent 
stage when Dr. Hopkins and Dr. Cox were called 
into the ease, and what these competent physicians 
did was done in a desperate attempt to prevent im¬ 
pending death. Under these circumstances the de¬ 
fendant cannot escape responsibility for the death 
which follows on the theory that a different or bet¬ 
ter treatment would have saved the girl’s life (29 
Corpus Juris, Homicide, Sec. 56, p. 1081). No ob¬ 
jection was made below, nor is any made now on 
appeal, to the Court’s instruction to the jury in this 
regard (R. 40-41). What Dr. Hopkins and Dr. 
Cox found before they attempted any treatment 
was that Miss McLean was suffering from poison¬ 
ing in the blood stream. It was not merely an 
infection localized in the uterus. Much is made in 
appellant’s brief of the fact that the exact kind of 
infection in the young woman’s blood stream was 
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not determined until four days after Dr. Hopkins 
and three days after Dr. Cox had performed a 
manual examination and a curettage, respectively, 
either of which could possibly cause infection. 
But suppose a culture had been taken both before 
these doctors treated her and afterwards, and both 
cultures revealed the same infection; still it could 
be argued that the infection which Dr. Hart gave 
her had been cured, and the other doctors gave her 
an entirely new infection of the same kind. It is 
impossible to exclude possibilities. The evidence 
in this case amply justified a verdict that the de¬ 
fendant performed an abortion which resulted in 
death; and that is all the law requires. 

CASES IN APPELLANT’S BRIEF 

Since questions of the sufficiency of evidence 
must be decided on the facts of the particular case, 
it is impossible to quote authorities except on the 
applicable principle of law. The cases cited in 
appellant’s brief support the rule that substantial 
evidence is necessary, and reject the “scintilla of 
evidence” theory. The appellee agrees with this 
rule and has treated his argument on that basis. 
It is now proposed to discuss briefly some of the 
cases in appellant’s brief. 

Gunning v. Cooley , 281 U. S. 90, went up from 
this district. There a physician was sued for mal¬ 
practice. Plaintiff alleged that he had negligently 
poured a harmful acid into her ears instead of a 
soothing oil. Her only evidence was the testimony 
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of herself and members of her family as to the 
effects immediately following the treatment. The 
Court of Appeals for this District held the case 
properly submitted to the jury on the “scintilla of 
evidence” rule. The Supreme Court of the United 
States reached the same conclusion but rejected the 
said rule, stating (p. 94): “Where the evidence 
upon any issue is all on one side, or so overwhelm¬ 
ingly on one side as to leave no room to doubt what 
the fact is, the court should give a peremptory in¬ 
struction to the jury.” 

The case of Towbin v. United States, 93 F. (2d) 
861, which cites Gunning v. Cooley, is mentioned on 
page 4 of appellant’s brief. In the Towbin case 
the defendant was a doctor. He had as patients a 
Mrs. Hagen and a Mrs. Whalen. One day while 
he was in conversation with Mrs. Whalen in his 
office, Mrs. Hagen also called, and he interrupted 
his conference to talk briefly with Mrs. Hagen. 
Thereafter he returned to Mrs. Whalen and pre¬ 
scribed for her a medicine containing narcotics. 
When he made the entry as required by law in the 
record he kept, he mistakenly recorded that the 
drug had been administered to Mrs. Hagen. It ap¬ 
peared plainly that he had administered only one 
drug, and that to Mrs. Whalen. Nevertheless, he 
was indicted for knowingly falsifying the record. 
The court (Ninth Circuit Court of Appeals) held 
that this evidence did not justify a submission of 
the case to the jury. 
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This supplemental brief is filed in order that the 
court may have the benefit of citation of cases treating 
more specifically with the “cause of death ” as it affects 
this case. 

The appellant, defendant below, was indicted for 
and convicted of the crime of procuring the miscarriage 
of a woman, who, in consequence thereof, died. He was 
sentenced under that clause of the section prohibiting 
such offense which provides for a minimum sentence 
of three years. Under the first clause of the section, 
where death does not occur, the court was limited to 
a minimum sentence of one year and eight months. 
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(Tit. 6, Sec. 33, D. C. Code, 1929; Sec. 809, D. C. Code, 
1924.) 

At common law where death followed an unlawful 
abortion, there was a homicide case. However, the 
provision of our statute, providing for punishment of 
such instances, does not change the rules of law respect¬ 
ing the sufficiency of the evidence which is offered to 
prove that a defendant or a defendant’s act was the 
“cause of death.” 

Hence, we must rely upon the principles of law re¬ 
specting homicide in order to evaluate the sufficiency 
of the testimony in this case, as to whether or not the 
appellant, or any act of the appellant, was the proxi¬ 
mate “cause of death” of the person aborted. 

Undoubtedly, it will be conceded that, if a person 
inflict a wound which is not mortal and death results, 
not from that wound, either mediately or proximately, 
but from an independent or intervening cause, the 
inflicter of the wound cannot be convicted of any crime 
which includes the element of unlawful homicide. 

It is equally true that, where a person has inflicted 
a wound upon another and the “cause of death” is a 
disease or an infection, it is necessarv that sufficient 
evidence be adduced to prove that the wound was the 
proximate “cause of death” before the evidence of 
crime including homicide may, rightfully, be submitted 
to a jury. 

In this connection, proximate cause, of course, means 
nearness of causation, not necessarily the nearest act. 
That is, the injury inflicted by the defendant must so 
contribute to produce the mortal illness that death can 
be said to result directly from the wound inflicted, 
either mediately or proximately, and from no other 
cause. 
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Medical History 

In the case at bar, deceased was a young, unmarried 
woman, who was pregnant and evidently anxious to be 
aborted. During the early months of 1937 she was 
treated and examined by several physicians. From 
February 19th to March 10th, Dr. Bowman, a chiro¬ 
practor, treated her five times. (R. 15) On February 
23rd, she was treated by Doctors Prentiss and Sel- 
ingcr. (R. 24) On March 10th, Dr. Cajigas examined 
a specimen of her urine which was submitted to him by 
deceased’s friend, Mr. Stewart. (R. 21) The defendant 
treated her on March 16th. (R. 10) Deceased was either 
aborted before that time (R. 34) or at that time. Dr. 
Hopkins attended deceased from March 24th (R. 15) 
and called in Dr. Cox on the following day. (R. 16) 
Dr. Cox operated on deceased on March 26th (R. 16) 
and “on Sunday” (March 28th) “she was so well that 
I” (Dr. Cox) “told her she could be thinking about 
going home very soon. But that night she became 
worse.” (R. 18) On March 29th (R. 20) it was found 
that deceased’s blood was infected with bacteria known 
as staphylococcus aureus, from which she died (R. 18), 
on April 1st. (R. 19) 

That organism was introduced into the blood stream 
“by any opening” therein (R. 28). The time of the 
infection in the blood stream was not established. There 
was no evidence, direct or circumstantial, that the treat¬ 
ment of deceased by defendant contributed to the intro¬ 
duction of the bacteria in the blood stream of deceased. 
Its presence in deceased’s blood stream, prior to March 
29th, “might vary from a few days to a few weeks” 
(Dr. Cox, R. 18) (Dr. Murphy, R. 29). Its presence 
would be a matter of more than three to five days. 
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How much longer a physician could not say (Dr. Mur¬ 
phy, R. 29). 

The medical testimony established that such bac¬ 
teria was from boils or carbuncles, which, when intro¬ 
duced into the blood stream, caused blood poisoning. 
(Dr. Cox, R. 18) 

Although Dr. Murphy, the coroner, testified that in 
his opinion those organisms got into the blood stream 
through the uterus (R. 29), there was a complete 
absence of proof either (1) that the abortion, if per¬ 
formed by appellant, was the proximate cause of their 
presence, or (2) that the organisms were in the blood 
stream before or after the abortion. 

It follows that the court should not have submitted 
the case to the jury on the question of fact as to the 
abortion causing the death of deceased. 

Intervening Cause of Death—Sufficiency of 
Medical Testimony 

We first submit the case of Livingston vs. Com., 
55 Va. (14 Gratt.) 592. In that case, the defendant was 
indicted for murder. The deceased died after a beating 
administered by defendant. Deceased died either from 
inflammation of the bladder and constipation of the 
bowels (594) or peritonitis (595). After reviewing the 
cases upon intervening causes of death, the court 
(Daniel, J.) reversed and entered this judgment, p. 611: 

“And it seems also further to the court, that 
where in a case of homicide it appears that a wound 
or beating was inflicted on the deceased which was 
not mortal, and the deceased, whilst laboring under 
the effects of the violence, becomes sick of a dis¬ 
ease, not caused by such violence, from which 
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disease death ensues within a year and a day, the 
party charged with the homicide is not criminally 
responsible for the death, although it should also 
appear that the symptoms of the disease were 
aggravated and its fatal progress quickened by 
the enfeebled or irritated condition of the de¬ 
ceased, caused by the violence/’ 


See also: Quinn vs. St., 106 Miss. 844, 64 So. 
738 (pheumonia); Com. vs. Fox, 73 Mass. (7 Gray) 
585 (assault on person having lung fever). 

In Terry vs. Com. (Oct., 1938) — Va. —, 198 S. E. 
911, the sole question involved was whether or not the 
evidence was sufficient to establish the corpus delicti. 
Page 912: 

“The facts established by the verdict of the jury 
are that the accused, while driving his car in an 
intoxicated condition, struck the rear end of 
another car so hard that it was forced across the 
intersection where it struck William Fox, a pedes¬ 
trian. The blow broke Fox’s left leg and rendered 
him temporarily unconscious. He was taken to 
the hospital that afternoon and examined carefully 
by Doctor R. F. Cline, who set the leg. The next 
day, Monday morning, Fox ate a good breakfast 
and seemed to be resting comfortably. Shortly 
after seven p. m. the Doctor again visited him and 
found that he had eaten a good dinner and was 
resting easily. At ten-thirty p. m., some three 
hours later, the doctor, in response to an emergency 
call from the hospital, returned and found that 
the patient was suffering from ‘acute pulmonary 
edema of the lungs.’ As a result of this disease, 
he died Tuesday morning.” 
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P. 913, after citing cases: 

“A citizen should not be deprived of his liberty 
or his life on a mere possibility, and the only wit¬ 
ness introduced by the Commonwealth qualified 
to state the cause of death said that he did not 
know, and that it was merely possible that the 
shock produced the liquid in the lungs which 
resulted in the death of the deceased. 


“Reversed and remanded.’’ 

See also: St. v. Johnson (1938) — Utah —, 
83 P (2) 1010, 1018 (infanticide). 

In St. vs. Everett, 194 N. 0. 442 (140 S. E. 22), 
| defendant was charged with murder. The state con¬ 
tended that defendant cut deceased, that the wound 
■ became infected and that such infection was taken into 
her circulatory system and carried to her brain, which 
was the direct and immediate cause of death. The med- 
| ical testimony (p. 443) was that this disease was 

“essentiallv and necessarilv a disease of the brain and 
• * 

spine. The term is elastic and may be used to cover 
any disease of the brain or spinal cord of a non-specific 
nature. The disease mav be caused bv infection in an 

•> w 

open wound, in a diseased kidney, or by other infec- 
1 tion, either external or internal. The autopsy did not 
disclose the connection between the -wound and the 
disease.” 

In reversing, the court said, p. 445: 

“A careful scrutiny of the testimony of the 
expert witnesses fails to disclose any evidence 
showing or tending to show that the wound, which 
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neither of them (the doctors) saw prior to her 
death, was infected. Their conjectures cannot be 
accepted as evidence; they testified to no facts 
from which the jury could draw the inference that 
the wound was infected. There was no evidence 
tending to establish facts upon which expert wit¬ 
nesses could testify as to the essential fact in¬ 
volved in the State’s contention that the defendant 
by inflicting the wound upon the head of the 
deceased caused her death. Defendant’s motion 
that the action be dismissed should have been 
allowed and judgment entered accordingly. The 
judgment # * * is reversed.” 

In Little vs. Com. 210 Kv. 494, 497, 276 S. W. 158, 
the court held that a conviction of manslaughter was 
flagrantly against the evidence where it was shown 
that, although the defendant had hit the deceased in 
the head with rocks, it was also shown that deceased’s 
death was caused by infection from shots in the 
abdomen. 

“Tendency” to Show Cause of Death Is Insufficient 

In St. vs. Reynolds, 42 Kan. 320 (22 P. 410), the 
defendant was indicted for murder growing out of an 
alleged abortion. The evidence upon which he was con¬ 
victed “tended to show that the immediate cause of 
(her) death was peritonitis, which was probably 
induced by a cut discovered on the womb.” The testi- 
monv of the physicians called by the state tended 
“strongly to show” that the wound causing peritonitis 
and death was inflicted after defendant treated de¬ 
ceased, and also that it was made by some instrument 
other than a surgeon’s sound which defendant said he 
used. 
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The court held that such evidence would not support 
the conviction and that the conviction was unauthorized 
by law. 

Medical Testimony Must Be Certain—More 
Than Suspicion 

In Wilson vs. St., 41 Tex. Cr. 179 (53 S. W. 122), the 
defendant was convicted of murder in second degree. 
The indictment was in two counts. The first alleged 
administration of ergot and oil of tansey and the sec¬ 
ond charged insertion of an instrument into deceased’s 
womb. The facts, as stated by the court, cover nearly 
three pages of print. The medical testimony respect¬ 
ing cause of death did not attain that degree of cer¬ 
tainty necessary to conviction. In reversing, the court 
said, p. 184: 


“* * * There must be some proof, more or less 
cogent—amounting to more than a mere suspicion 
—that the medicines given by him produced her 
death, or that he inserted some instrument in her 
parts which put an end to her existence.” 

Bacteria in Blood Stream—Possibility That Defendant 
Infected Is Insufficient 

In St. vs. Hounds, 104 Vt. 442 (160 At. 249), the 
defendant was convicted of manslaughter. On June 
20, 1930, defendant struck deceased in a fist fight and 
fractured several facial bones. While in the hospital 
for treatment, deceased, on July 15,1930, was found on 
the floor of his room. Thereupon it was discovered 
that deceased had three fractured ribs. One of the ribs 
punctured the pleural cavity which contained strep- 
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tococci pus. That bacteria was caused to enter the 
blood stream and kill the deceased. The court said, 
p. 454: 

The sinuses and the pleural cavity contained 
streptococci pus. The evidence wholly fails to 
account for its presence in the pleural cavity. The 
germ is in the air, and infection may be from 
breathing by otherwise healthy persons. The state 
pathologist, who performed the autopsy on the 
body of Thompson, testified that there are several 
things that cause pus in the pleural cavity, and 
(quoting from his testimony) ‘can’t say in this 
case’; ‘it is only speculation.’ It was probably 
found in the pleura before Thompson was found 
out of bed, but further than that, how or when it 
probably developed, the evidence does not disclose. 
(Italics supplied.) These bacteria went from the 
pleural cavity and caused death. ‘Back of that,’ 
says the state pathologist, ‘I cannot go’; nor does 
the testimony of any other medical witness. The 
sinus infection is likewise unaccounted for. It may 
exist for a long period without the patient know¬ 
ing it. (Italics supplied.) The state pathologist 
testified that he never heard of this condition being 
caused by a ‘blow on the head’ and further (quot¬ 
ing) : ‘I do not attempt to account for it’ and no 
other medical witness attempted to account for its 
origin.” 

Continuing, p. 457: 

‘‘In a homicide case where the life and liberty of 
a citizen is at stake, and where the guilt of the 
accused must be established beyond a reasonable 
doubt, the casual connection between the death of 
the decedent and the unlawful acts of the respond¬ 
ent cannot be supported on mere conjecture and 
speculation. In Wellman vs. Wales, 98 Vt. 437, 
440. 129 Atl. 317, 319, we said that, ‘Evidence 
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which merely makes it possible for the fact in 
issue to be as alleged, or which raises a mere con¬ 
jecture, surmise or suspicion, are insufficient 
foundation for a verdict.’ There being no compe¬ 
tent evidence tending to establish an essential ele¬ 
ment of the crime charged, the respondent’s mo¬ 
tion for a directed verdict should have been 
granted. ’ ’ 

In St. vs. Keeble, 49 S. D. 456, 458 (207 N. W. 456), 
“The state’s witnesses agreed that death resulted from 
pneumonia as the primary or immediate cause, but the 
hospital physicians, witnesses for the state, say the 
gunshot wounds may have caused the pneumonia by 
infecting the deceased with pneumonia germs. How¬ 
ever, they do not say there was any evidence of infec¬ 
tion in the wounds or in the right lung through which 
the bullet passed, and they admit that, if she was 
infected at the time of the wound, the shooting did not 
cause the pneumonia. They also say the premature 
childbirth was caused by pneumonia and not by the 
shooting. They say the wounds were not necessarily 
fatal and probably would not have caused her death 
unless bv infection.” 

Of this testimony the court said, p. 462: 

“The hospital physicians were agreed that the 
immediate cause of death was pneumonia. In order 
to constitute murder, however, the shooting must 
have been the proximate cause of the death, either 
mediate or immediate; in other words, the shoot¬ 
ing must have caused the death or caused the 
pneumonia.” 

(Note: The courts of North Dakota are not permit¬ 
ted to direct a verdict. A motion for new trial is used 
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in lieu thereof (p. 459). The Supreme Court reversed 
the order of the trial court overruling the motion for 
new trial.) 

In P. vs. Kerrigan, 32 N. Y. S. 367 (84 Hun. 609), 
defendant and deceased fought. Deceased had a cut 
over his eye. One physician testified that deceased died 
from inflammation of the brain caused by that wound; 
other physicians testified it was just as probable that 
deceased died from alcoholism. In reversing, the appel¬ 
late court said, p. 369: 

“The primary cause of Horton’s death was 
plainly pure speculation.” 

To same effect: McNamee vs. St., 34 Neb. 288, 299, 
51 N. W. 821. 


Circumstantial Evidence of Cause of Death—Cause of 
Death Cannot Rest in the Disjunctive— 
Certainty Required 

In St. vs. Riggs, 61 Mont. 25, 52, 201 P. 272, the 
court said: 

“The general rule in homicide cases is that the 
criminal agency—cause of death—may always be 
shown bv circumstantial evidence. But in order 
to sustain a conviction, proof of the criminal 
agency is as indispensible as the proof of death. 
The fact of death is not sufficient; it must affirma¬ 
tively appear that the death was not accidental; 
that it was not due to natural causes, and that it 
was due to the act of the defendant. Where it is 
shown by the evidence on one side, as in the case 
under consideration, that death may have been 
accidental, or it may have been the result of nat- 
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ural causes, or due to suicide, a conviction cannot 
be sustained. Proof of death cannot rest in the 
disjunctive. It must affirmatively appear that 
i death resulted from criminal agency. (1 Wharton 
Or. Ev. 10th Ed., p. 649.)” 

See also: Reeves vs. St. (1937) — Tex. Cr. App. —, 
101 S. W. (2) 245, 246. (Deceased had an infected finger 
from a splinter not inflicted by defendant, and a stab 
wound inflicted by defendant. The state had the bur¬ 
den of proving beyond a reasonable doubt that latter 
wound caused death.) 

. In Treadwell vs. St., 16 Tex. App. 560, 572, defend- 
I ant shot deceased but he died of pericarditis, dropsy 
of the heart. Held defendant not proven guilty of 
homicide with sufficient degree of certainty. 

Instructions to Jury Did Not Cure Error 

• 

In Bush vs. Com. 78 Ky. 268, 272, where deceased 
had scarlet fever, the court held that the failure to 
instruct the jury as to the effect of the disease on the 
“chain of causes, and consequences” was error. 

To same effect: Com. vs. Costley, 118 Mass. 1,13. 

Respectfully submitted, 

John H. Burnett, 

F. Joseph Donohue, 
Attorneys for Appellant. 

.Tames C. W t ilkes, 

Of Counsel. 
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